United States Court of Appeals 
for the 


District of Columbia Circuit 





RECORD 


=< 


Fa 


PH vt ote = 


+ 


JOINT APPENDIX 


HAMILAN CORPORATION. 
T/A MANGER- -HAMILTON: HOTEL, 


APPEAL FROM. THE UNITED: STATES DISTRICT COURT 
FOR . THE DISTRICT OF COLUMBIA ae 


ane 


eg RC pa co trae 








JOINT APPENDIX 


No. 15,024 





HAMILAN CORPORATION : 
T/A MANGER-HAMILTON HOTEL, | 


Appellant, 


JEANNI M. O'NEILL, 


Appellee. 





APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 








Relevant Docket Entries “ 
Complaint (For Negligence ) siiidate 


Answer to Complaint er celia 





Plaintiff's Pretrial Statement . . 
Amended Pretrial Statement (Plaintiffs) 
Pre-Trial Statement of Defendant . 
Pretrial Proceedings . . . . 
Plaintiff's Instruction No.1 . . 
Defendant's Instruction No. 1 .  . 
Defendant's Instruction No.2 . . 


oonnwwwswo - 


“ 
oo 





Excerpts from Transcript of Proceedings 
Witnesses: 


Jeanni O'Neill Winston 
Direct . “ . 
Cross ~ A 
Redirect ee 


Mrs, Peter O’Neill 
Direct . ° 
Cross - e 





Peter O'Neill, Sr. 
Direct ,. ° ° 


Aloysius J. B, Connolly 
Direct . ° ° 
Cross a . ° e 
Redirect ie 
Recross atte . 





Dr. Marvin Curtis Korengold 
DIWCCT 5.0 nberiieme 
Cross erirh hey Menterre 


Charlotte W, Holt 
Direct . . 


Fred Oscar Coe 
Direct . e 





Fred Geier 
Direct . ~ 
Cross . = 


Dr, Joseph V. Kennedy 
Direct . ote 
Cross 2 . e 


Dr. John C, Sullivan 
Direct . rn 
Cross - - 
Redirect * 








(it) 


INDEX 
(Cont'd. ) 


Excerpts from Transcript of Proceedings (Cont'd.) : 


Witnesses: 


Lawrence J. Thomas 
Direct . . 
Cross “ . 
Redirect m 
Recross ° 

Further Redirect 


Dr, Harold Stevens 
Direct . . 
Cross aie 


Jacob J. Weinstein 
Direct . . 
Cross pepsin 


Dr. Eugene Gladsden 
Direct . . 
CORR 0: he 
(In Chaitbérs-)" . 
Charge To The Jury 
Verdict of The Jury 
Verdict And Judgment aise cote ave 
Motion for New Trial she te 
Order Overruling Motion for New Trial 
Notice of Appeal el batt tes iw 





1 
JOINT APPENDIX 


[ Filed Sept. 20, 1956] 


IN THE UNITED STATES DISTRICT COURT 
FOR’ THE DISTRICT OF COLUMBIA 


JEANNI M. O'NEILL : | 
7508 Alaska Avenue, N. W. : | 
Washington, D. C. : | 


Plaintiff 


vs. Civil Action No. 3889-"56 


HAMILAN CORPORATION - : 


T/A MANGER-HAMILTON HOTEL 
1001 - 14th Street, N. W. 
Washington, D. C. 


Defendant 


RELEVANT DOCKET ENTRIES 


1956 
Sept. 20 Complaint 


Oct.13 Answer 

1958 

Apr. 15 Pretrial proceedings 

Nov. 13-19 Trial before Keech, J., and jury 

Nov. 29 Motion of defendant for new trial 

Dec. 2 Opposition of plaintiff to motion for new trial 


Dec. 2 Order denying defendant's motion for new trial, Keech, J. 


1959 
Jan. 2 Notice of Appeal 


| 
| 
1 


[ Filed Sept. 20, 1956] 


COMPLAINT 
(FOR NEGLIGENCE) 


1. The claim for relief herein on behalf of the plaintiff, Jeanni 
M. O'Neill, against the defendant, Hamilan Corporation, T/A Manger- 
Hamilton Hotel, is for an amount in excess of Three Thousand, Dollars 








2 
($3,000.00) and is within the jurisdiction of this Court. 

2. Onor about April 21, 1954 the defendant owned, operated and 
controlled a restaurant located in its hotel at 1001 - 14th Street, N. W., 
Washington, D. C. On or about that date, the plaintiff entered said 
restaurant and there ordered, received, drank and paid for a glass of 
fruit punch served to her by the defendant. Said fruit punch was unfit 
for human consumption by reason of containing particles of glass, 
some of which the plaintiff swallowed in the process of drinking the 
punch. 

3. Asa result of swallowing said glass particles, the plaintiff 
sustained grievous permanent physical injuries and other serious 
damages. The physical injuries which she sustained consisted of per- 
manent abdominal pain, nausea, internal bleeding and lacerations of her 
tongue. As a result of such injuries, plaintiff's nervous system was 
shocked, causing her great mental pain and anguish. Plaintiff has in- 
curred, and in the future will incur, substantial expenses for medical, 
hospital and x-ray treatment in an attempt to cure said injuries. In 
addition, plaintiff has sustained, and in the future will sustain, damage 
by reason of loss of time from her employment as a secretary. In 
addition, plaintiff has sustained, and in the future will sustain, damage 
by reason of inability to pursue her career as a singer. 

WHEREFORE, the plaintiff, Jeanni M. O'Neill, demands judgment 
against the defendant in the sum of Seventy-five Thousand Dollars 
($75,000.00), together with costs incurred in connection with maintaining 
this action and for such other and further relief as the Court deems just 
and proper. 


/s/ Joseph Rotwein 
Attorney for Plaintiff 

1025 Vermont Avenue, N. W. 
STerling 3-5764 


Plaintiff demands jury trial on the issues herein. 


/s/ Joseph Rotwein 





[Filed Oct. 13, 1956] 


ANSWER TO COMPLAINT 
First Defense 
The complaint fails to state a claim against the defendant pees 
which relief can be granted. | 
Second Defense 
The defendant admits the jurisdiction of the Court; its ownership, 
operation and control of the restaurant referred to in the complaint; 
that on or about April 21, 1954, plaintiff as a patron in its said restaurant 
ordered and was served a beverage which was duly paid for. The de- 





fendant denies each and every remaining allegation of the complaint and 
states that it is without knowledge or information sufficient to form a 
belief as to whether plaintiff suffered any injury or injuries on the date 
alleged; the nature and extent of such injuries, if any there were, or the 
nature and extent of any loss or damage which may have been suffered. 
LASKEY and LASKEY 
By /s/ John L. Laskey 


509 Albee Building, Washington, D. C. 
Attorneys for Defendant — 





[ Certificate of Service] 


[ Filed March 7, 1958} 
PLAINTIFF'S PRETRIAL STATEMENT 





On or about April 21, 1954, the plaintiff, Miss Jeanni O'Neill, was 
injured as a result of consuming pieces of glass which were in a fruit 
punch that was served to her and paid for by her at the Hamilton Hotel 
restaurant operated by the defendant. The theory of liability is that the 
fruit punch was unfit for human consumption and there was a breach by 
defendant of the implied warranty of fitness for use. 

The plaintiff's injuries consisted of lacerations of her tongue and 
gums, abdominal pain, nausea, and internal bleeding, and mental pain 





and suffering and shock to her nervous system. Her special damages 





were as follows: 
(1) Hospitalization at Doctors Hospital 
(2) X-rays - Groover, Christie & Merritt 


(3) Medical treatment - Dr. Aloysius J. B. Connolly ... 
(Services only thru June 11, 1954. State- 
ment for medical services rendered in 
ensuing years not yet submitted.) 


(4) Medical Treatment - Dr. Fred H. Geier 
(5) Medical Treatment - Dr. L. J. Thomas 
(6) Yater Clinic - Medical Treatment 

(7) Medical Treatment - Dr. Joseph Kennedy 
(8) Medical Treatment - Dr. John Sullivan 
(9) Medicines - Approximation 


(10) 2-1/2 weeks loss of time from employment 
in U. §. Senator Lehman's office. Annual 


salary approximately $4000.00 per yr. 


(11) Loss of time from employment in the House 
Unamerican Activities Committee, from 
Sept. 9, 1957 until Oct. 1, 1957. Annual 
salary $5734.66 


Loss of supplemental income from services 
as singer, professional model and enter- 
tainer, for the years 1955, 1956 and 


.- $5658.14 

Plaintiff claims as permanent injuries: a spastic condition of the 
stomach and upper intestine; permanent pain in the abdomen, and per- 
manent faulty facial skin condition resulting from shock to her nervous 
system; and permanent nervous condition. 

REQUESTED STIPULATIONS 

(1) That prior to trial, defendant furnish plaintiff with the name 
and address of the waiter who served the plaintiff the fruit punch, and 
also the name and address of the manager who spoke to plaintiff at the 
time of the incident. 

(2) That hospital records, hospital and medical bills, initialled by 
the court may be admitted at trial without formal proof. 
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(3) Defendant to provide plaintiff with the names and addresses 
of the persons who will testify in defendant's behalf at the trial. 
Respectfully submitted, 


/s/ Joseph Rotwein 


[ Filed April 15, 1958] 


AMENDED PRETRIAL STATEMENT 
PLAINTIFF'S | 
On or about April 21, 1954, the plaintiff, Miss Jeannie O'Neill, 
was injured as a result of consuming pieces of glass which were ina 
fruit punch that was served to her and paid for by her at the Hamilton 
Hotel restaurant operated by the defendant. The theory of liability is 
that the fruit punch was unfit for human consumption and there was a 
breach by defendant of the implied warranty of fitness for use, 
The plaintiff's injuries consisted of lacerations of her tongue and 





gums, abdominal pain, nausea, and internal bleeding, and mental pain 


and suffering and shock to her nervous system. Her special damages 


were as follows: 
(1) Hospitalization at Doctors Hospital 
(2) X-rays - Groover-Christie & Merritt 
(3) Medical Treatment - Dr. Aloysius J. B. Connolly 
(4) Medical Treatment - Dr. Fred H. Geier 
(5) Medical Treatment - Dr. L. J. Thomas 
(6) Yater Clinic - Medical Treatment . 
(7) Medical Treatment - Dr. Joseph Kennedy 
(8) Medical Treatment - Dr. John Sullivan 
(9) Medicines - Approximation 


(10) 2-1/2 weeks loss of time from employment in 
U. S. Senator Lehman's office. Annual salary 
Approximately $4,000.00 per year 





(11) Loss of time from employment in the House Un- 
American Activities Committee, from Sept. 9, 
1957, until October 1, 1957. Annual salary 
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Brought Forward 


(12) Loss of supplemental income from services 
as singer, professional model and enter- 
tainer, for the years 1955, 1956, and 


$6,071.14 
*The $4,500.00 loss of earnings from supplemental employment 
set forth above is based on the fact that prior to the accident plaintiff's 
earnings from supplemental employment averaged approximately 
$1,500.00 per year. In the year 1953, plaintiff earned the following: 


(a) Singing engagement at Matt Windsor's for 
3 months at $40.00 per week (April-June) $ 480.00 


(b) One week's singing engagement at McGuire 
Air Force base, in July of 1953, at 
$150.00 per week. In addition to salary 
plaintiff received room and board for 
three persons which it is estimated had a 
monthly value of at least $150.00 


One week's singing engagement at Casino 
Royal at $125.00 per week 


From July 27, 1953, to August 18, 1953, 

plaintiff made a tour of Europe as an 
entertainer with the George Washington 
University Traveling Troubadors. She received 
as compensation her cost of transportation, 
meals, etc., having an estimated approximate 
monetary value of $1,000.00 


Earnings during 1953 from supplemental 
employment 


Plaintiff claims as permanent injuries: a spastic condition of the 
stomach and upper intestine; permanent pain in the abdomen; and per- 
manent faulty facial skin condition resulting from shock to her nervous 
system; and permanent nervous condition. 

REQUESTED STIPULATIONS 

(1) That prior to trial, defendant furnish plaintiff with the name 
and address of the waiter who served the plaintiff the fruit punch, and 
also the name and address of the manager who spoke to plaintiff at the 
time of the incident. | 

(2) That hospital records, hospital and medical bills, initialed by 
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by the court may be admitted at trial without formal proof. 
(3) Defendant to provide plaintiff with the names and addresses 
of the persons who will testify in defendant's behalf at the trial. 
Respectfully submitted, : 
/s/ Joseph Rotwein 


[ Filed April 15, 1958] 


PRE-TRIAL STATEMENT OF DEFENDANT 


The defendant admits the ownership and operation of the Manger - 
Hamilton Hotel, that the plaintiff was a paying customer at the time and 
place alleged, that she then made a complaint that she had bitten into a 
piece of glass, and that she appeared to have a slight cut in her mouth. 

The defendant neither admits nor denies that there was glass or 
any other foreign object in the beverage served plaintiff. : 

The principal defense will be that there was little or no injury and 
damage resulting from the incident complained of. 

STIPULATIONS | 

1. The defendant agrees to plaintiff's requested stipulations 1 and 
3 and suggests that both sides agree to exchange the names and ad- 
dresses of all witnesses within ten days. i 


2. The defendant agrees that hospital records may be received in 
evidence without formal proof and that hospital bills may be SO received 
provided such bills are accompanied by a complete hospital record. 

3. The defendant refuses to stipulate as to the admissibility of 
doctors’ bills and other medical bills. 


4. Defendant requests that the authorization for somite and 
copying income tax returns previously submitted be supplied to defen- 
dant by plaintiff forthwith and that defendant be given the right to move 
for postponement of the trial in the event said copies have not been re- 
ceived when this case is alerted for trial, provided defendant promptly 
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submits his request for said copies to the Bureau of Internal Revenue. 
Respectfully submitted, 
LASKEY and LASKEY 
By /s/ John L. Laskey 
* * ** 


Attorneys for Defendant 


[ Filed April 15, 1958] 
PRETRIAL PROCEEDINGS 


STATEMENT OF NATURE OF CASE: 

The issues are sufficiently stated in the pleadings and the pretrial 
statement. 

The hospital records may be admitted in evidence without formal 
proof; likewise, hospital bills, if accompanied by the hospital records, 
may be received in evidence without formal proof. 

Within 10 days counsel for P and counsel for D will exchange the 
names and addresses of witnesses. 


/s/ F. Dickinson Letts 
Judge 


/s/ Joseph Rotwein 
Atty. for Plaintiff 


/s/ Jobn L. Laskey 
Atty. for Deft. 


[ Filed Nov. 21, 1958] 
PLAINTIFF'S INSTRUCTION No. 1 


You are instructed that in fixing the amount of your award to 
Jeannie Winston, you will consider the following elements of damage: 

The reasonable value not exceeding the cost to Jeannie Winston of 
examinations, attention and care by physicians and surgeons which from 
the evidence you determine have been and will be reasonably certain to 
be required and given in future treatment, if any, as well as the reason- 
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able value of hospital accommodations and care, nursing services and 
medicines which you find reasonably certain to be required and given 
in future treatment, if any. | 

The reasonable value of the time lost by Jeannie Winston after 
her injuries, wherein she was unable to pursue her occupation as the 
result of said injuries, as well as any loss of time or earnings reason- 
ably certain to be sustained by her in the future as a result of said 
injuries. | 

In addition to the foregoing items, you are to consider the health 
and physical ability of Jeannie Winston before the injuries complained 
of as compared with her present condition in consequence of said in- 
juries. You should also consider the extent and nature of her injuries 
and their consequences which she received and also the extent to which 
any of these injuries are permanent in their character. You will con- 
sider likewise the permanent disfigurement to the plaintiff's body and 
interference with any of her normal bodily functions, which she has 
suffered by reason of her injuries. | 

In arriving at an award to her of such sum as will reasonably com- 
pensate her, you should give a value to the pain, discomfort, physical 
suffering and mental worry which she has endured, or will reasonably 





suffer in the future from these injuries. 

In this latter connection, you are informed that the law permits a 
recovery not only for physical pain and suffering but also for mental 
pain and suffering. Mental suffering may arise out of the physical injury 
and depends upon the extent, character, and probable duration of the in- 
jury. It includes all the numerous forms that mental anguish will take 
and which vary in each case with the temperament of the individual, her 
ability to stand shock, the nature and character of her injuries, whether 
permanent or temporary, disfiguring or humiliating, and mental worry, 
distress, grief or mortification which she may sustain thereby. 

If you should find that by reason of her physical injuries, Jeannie 
Winston is handicapped from performing the tasks incident to her station 


in life or if the character of her injuries were and are such as to cause 
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her mental anxiety or dread of physical suffering reasonably certain to 
continue in the future, you may consider such elements in assessing 
damages for mental suffering. 

There has been introduced to evidence the mortality table which 
indicates a life expectancy for Jeannie Winston at the present time of 
50.73 years. This figure, of course, is not binding upon you but it is 
evidence that you may consider in conjunction with all the other factors 
of the case in arriving at the amount of damages which you will award 
to Jeannie Winston, as that sum which will fairly compensate her for 
the injuries, damages and losses which were occasioned on her on 
April 21, 1954 by reason of the admitted negligence of the Hamilton 
Hotel. 


[ Filed Nov. 21, 1958] 


DEFENDANT'S INSTRUCTION NO. 1 


The jury is instructed that where a person has suffered physical 
injury, mental pain and suffering attendant upon and a natural incident 
of such bodily injury may be considered as an element in estimating the 
damages. However, if you find that the ingestion or swallowing of glass 
by the plaintiff was not itself the direct cause of the sickness and illness 
of which the plaintiff complains but that such sickness and illness, in- 
cluding the pain, the vomiting, the soreness and constriction of the 
throat, the facial acne and the nervousness which have been related to 
you were caused by the plaintiff's psychological reaction to the incident 
of April 21, 1954 rather than by bodily injury, then the plaintiff is not 
entitled to recover damages by reason of the existence of such condi- 
tions. 

DEFENDANT'S INSTRUCTION NO. 2 

The jury is instructed that the plaintiff has the burden of proof to 
establish that the sickness and illness of which she complains resulted 
from bodily injury and was not caused by her psychological reaction to 
any incident or series of incidents. 
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EXCERPTS FROM ai OF PROCEEDINGS 
Washington, D.C. — 
November 13, 1958 
* . ; * * 
Thereupon ! 
JEANNI O'NEILL WINSTON © | 
the plaintiff, appearing as a witness in her own behalf, being first 
duly sworn, was examined and testified as follows: | 
DIRECT EXAMINATION : 
BY MR. McGUIRE: Z ! 
Q. Now, would you state your name, Miss O'Neill? A. Jeanni 
O'Neill Winston. | 
* *x * x * | 
Q. And where do you live at the present time? A. At ie 
Belmont Road, Northwest. i 
Q. And how long have you lived at that address? A. Not quite 
a year. 


Q. And prior to not quite a year ago where did you live? A. 7508 


Alaske. Avenue, Northwest, with my parents. 

’ Q. And were.you living at that address on Alaska Avenue in April 

of 1954? A. Yes, I was. 

Q. Now, would you tell us where were you snmiegea immediately 
prior to April of 1954 and during April of 1954? A. Well, I was at the 
Senate. I was assistant to Senator Lehman from New York. | 

Q. And for how long a time had you been in his office up to that 
point, approximately, is all? A. Well, about three years. : 

Q. And were you going to school at that time, too? A. : Yes, I 
was going to George Washington University. | 

Q. Were you engaged in any activities at George Washington Uni- 
versity? Iam referring now to April of 1954. A. Well, I belonged 
to the George Washington Troubadours. That is a group--I am not 


speaking loud enough for you? 
ax * * 
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THE WITNESS: I was with the George Washington Troubadours. 
It is a group at the University of students that tour air bases and give 


their time to different services overseas entertainment, and singing 
groups where there might not be any Americans or, you know, people 
from the United States they have not seen. So we make a trip 
every year of far spots like Alaska or Greenland during Christmas 
time. I belong to that. 
Also, I was doing plays at the University in the Drama Club at 
the University. 
| BY MR. MCGUIRE: 
Q. You made a tour with the Troubadours prior to April of 
1954? A. Yes, Idid. I was on two of their trips. 
Q. When were they? A. The year before we went on two. We 


went to the Azores, which is just off of Portugal, and ‘we went to Iceland 
eee 


® x e * x 

Q. What part did you have with the Troubadours, by that I mean 

singing or speaking? A. Well, both. But mostly singing. I sang 
solos. 

Q. On these’ trips you weren't paid a salary but you got your ex- 
penses? A. That is right. :, 

Q. And prior to April of 1954 had you had any professional en- 
gagements? A. Yes. I was very fortunate to get a lead with a show 
called "Anything Goes." It was the first time it was put on ina night 

_club in Washington. | 

Q. You playéd in that, did you? A. Yes, I had an ingenue lead 
in that. 

Q. Did you have any other professional engagements prior to 
April of 1954? A. Yes, through a contest that I had entered, which was 
a talent contest, I won an engagement at a club in town, and also at dif- 
ferent hotels for.spots. Maybe one or two weeks at a time. 

Q. And were you paid some salary for these engagements? A. Yes, 
Iwas. It was a small salary but I was paid for it. I think they con- 
sidered it prestige more than anything else. 


° bw ing Ee ie 
aT enn FS yal AN eo Sort nt 3, het Ther eS re 5 4 . 
2 gt GTS Ea Ea RUN aRirenICea cae NMR RSE SON 
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Q. And can you tell us what year that you had these engagements, 

or years? A. Well, I would say from 1952 and 1953 were really 
the most. 

Q. Can you tell us what your approximate income from eas pro- 
fessional engagements was? A. Well, I know at one time in 1953 it 
was about $750, and I had mentioned that that did not include things that 
I had used for my own personal expenses, like getting to and from the 
place, taxies, a lot of the work that I got would only pay for expenses. 

Q. In other words, that was the gross income and you had to pay 
your own expenses? A. That is right, for those. 

Q. And did you join a union in connection with that? A. | | Yes, I 
had to join a union. | 

Q. I see. What union was that? A_ I believe it was AFRA. 

Q. Is that in the entertainment world? A. Yes, yes. : 

Q. Now, had you any other activities prior to April of 1954? 

A. Do you mean in the same field? 

Q. In any respect, modeling or anything like that. A. modeled, 
yes, and I also went on speaking engagements for the Young Democrat 
Party. | 

Q. Now for whom did you model, and what was the nature of the 
modeling, please? A. Well, through another television show that I did 
I had an offer from a New York modeling agency, the Hartford Agency, 
a Mr. Hartford owns a group of chain stores called the A. & P, But, 
asidefrom that, he also owns a theatrical group and a modeling agency 
likened to Conover Modeling Agency which is probably the biggest in 
the country. Through the television media he called or cabled, rather, 
to Washington, to the press conference that I was engaged in at the 
time, and asked me if I could come to New York to speak of possibilities 
in that field. 

Q. So, did you go to New York? A. Yes, I did. | 

Q. What did they say? A. They were very interested and they 
asked me to come back to Washington and to get a complete layout, I 


Suppose you would say, of pictures that they could use in publicity. I did. 
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I had pictures taken and it was quite expensive, but I had it done any- 
way, then sent the pictures up to New York. At the time of the accident 
and thereafter they were still finding things for me to do that I would be 
interested enough to do. 

Q. And then did you have occasion to go back to New York? A. 

Yes, I did some small things for them there. But actually they 
were more or less tests, you see, to see what my ability would be-- 

* * * * * 

BY MR. McGUIRE: 

Q. Did they have occasion to take any photographs of you? A, Yes, 
they did. | 

Q. Now, directing your attention to the afternoon of April 21, 
1954, did you have an unusual occurrence on that day? A. Yes, I 
believe that is why I am here. 

* * * * a 

Q. Mrs. Winston, would you describe for his Honor and for the 
ladies and gentlemen of the jury, not only the unusual occurrence but 
the events perhaps leading up to your being at the place where it oc- 
curred? Do that for us, please, and keep your voice up and in your own 
words. A. Well,’ on that particular day which was April 21, was my 
mother's birthday. So, we had planned on meeting downtown, my father 
and my mother and myself; all three of us being employed, we picked 
the closest spot for the three of us to meet, which was K Street. I 
took a cab up to K Street and told my dad that I would wait for him at 
6 o'clock on the corner so that he would not get tied up in traffic. 

I got off work about a quarter to five, that was our hours at the 
time in the Senate, and took a cab thinking that I might just look around 
the stores, well, just look around a bit and get a cup of coffee or coke 
and wait for him. 


While I was standing on the corner getting out of the cab, I ran 
into a friend of mine that that evening we were supposed to have 
practiced our school play at the- University. So we decided to have a 
coke or 2 drink and talk about the play and the characters and everything. 
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So, we went into the Hamilton Hotel, which was right on the 
corner, and that must have been a little after five o'clock, because he 
was due in school, himself, at 6:15 for class. : 

So, we went in to the Purple Tree, and I think it was called that 
then, also, and sat down, and I ordered a fruit punch and he ordered 
a drink--it was not alcoholic, I remember, because he did have classes, 
and when the drink came, we were still engaged in conversation and 
talking and just having a good ee and not paying any attention to what 
was put before us. | : 

I had a straw in mine, I remember, because I kept--I did not even 
look at the drink, I just kept drinking through the straw, until I could 
not go any further. It just got caught and I took my hand to shake the 
straw and took whatever I could out of it, and there wasn't any drink 
left, so I tipped the glass to drink it, to get the ice-- ! 

Q. Would you demonstrate with your arm an imaginary glass how 
you got the glass. A. It was a tall one and a long straw. After I got 
as much as I could out with the straw, I tipped it to take the ice out, 
and still paying attention to what he said, I still wasn't looking at the © 
glass, and then I bit into the ice, and I guess I looked terrible because 

he was shocked-- | 

THE COURT: Now just wait; ladies and gentlemen, those char- 
acterizations, she, of course, can't tell about what the other person 
did. ‘You just tell about you and let the other people take care of them- 
selves. : 

MR. McGUIRE: May I apologize for the witness, your Honor? 
She is unfamiliar-- 

THE COURT: All right, sir. But she will just try to do as she 
is told. You will save time, Madam, if you do. 

BY MR. McGUIRE: 
Q. When you tipped the glass and got ice, did you swallow what 


you got? A. I swallowed it and bit it and everything that you do when 
you put something into your mouth that you are going to eat. I just 
jumped and we called the waiter over to the table and by that time I had 
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my hand to my mouth and it was bleeding, and I had a pain. When I 
called the waiter-- 

Q. You hadapain. Would you tell us where you had a pain? 

A. In my throat and in my stomach and I felt, well it was just a queer 
sensation. When the waiter came over to the table, he insisted that it 
was ice, and said that it was just a hard piece of ice. 

Look, he said, it will melt, and he kept doing this with the piece 
of glass that I took out of my mouth and put on the table. As he did 
that, he nicked his finger, and then he just go excited and put it down 
and the man that ran the room at the time, the Maitre D, I suppose, 
came over and told the waiter to leave and not to say anything more. 
He said, "Just leave, you can see that it is not going to melt." 

He was very kind and very sympathetic. He said that he was 
awfully sorry that it happened, that it was a bad accident and evidently 
it was a glass that the waiter was not familiar with. 

* * * xe 

THE COURT: It was the manager. 

THE WITNESS: It was the manager. 

THE COURT: All right. 

THE WITNESS: He said evidently it was a glass they just left on 
the bar for the purpose of brushing glass into, and he was awfully 
sorry, if it was any trouble, to please let him know, and he helped me 


to the door and even out to the front door with my friend. By that time-- 


excuse me. 

BY MR. MCGUIRE: 

Q. Now, ‘at the time you said when you raised your hand to your 
mouth and there was blood, where was the blood, on your hand or 
mouth? A. It was in my mouth and on my hand. I tried to get every- 
thing I could. And even I tried to bring up anything that might not have 
quite gotten down, I was pulling it out. There were three or four 
pieces, a large piece, one large piece and one piece that I broke com- 
pletely when I bit into it. My friend sitting on this side took one of the 
pieces. When the waiter came over, he picked the piece up off the 





| 
| 
| 
| 
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table. He went away with it and took the glass that was in front of me. 
We were just worried about me at the time. Kk 

Q. Now, do you know what happened to these pieces of glass that 
you had spit out on the table? A. Well, the Maitre D, when he came by, 
picked up the one piece that was there and dropped it back into the glass. 
The waiter then, when he told the waiter to leave, the waiter picked up 
the glass and left. But my friend held the piece that he was holding 
on to. That was the only piece-- : 

Q. Did your friend hold on to the other pieces? A. Yes, he did. 

Q. Do you know whether or not he took the other pieces out of 
the Hamilton Hotel at that time? A. Yes, he did because he gave them 
to my father. My father did not know what was going on at the time, 
when we met, everyone was speaking in such excited tones. So he just 
handed it in the napkin that he wrapped it in to my father through the car 
window. | 

ok x 3 * * | 

MR. McGUIRE: It has been stipulated, ladies and gentlemen, that 
the piece of glass which is in this envelope, the pieces, are the pieces 
of glass which were given to Miss O'Neill's father back in 1954 and 
which he has kept up to this time. | 

MR. LASKEY: That is agreeable. | 

THE COURT: Yes, sir. | 

BY MR. McGUIRE: : 

Q. Now, Miss O'Neill, can you identify those four pieces of 
glass, that is, as to whether or not they appear to be the type of glass 
that you spit out on that occasion? A. They look like the glass that 
I spit out. It is not the piece that I bit into. | 

Q. But, do they look like the pieces you spit out? A. Yes, 
because we sorted it on the table. Of course a lot of it melted. We 
could tell with it all mixed up that a lot of it was not glass, it was ice 
and of course it just melted away. But those are the same. | 

MR. McGUIRE: Your Honor, I would like to offer in evidence 


these four pieces of glass. 
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THE COURT: Any objection? 
MR. LASKEY: No objection. 
THE COURT: There being no objection they will be received. 


(An envelope containing pieces of glass 
was marked for identification Plaintiff's 
Exhibit No. 1 and received in evidence. ) 


THE COURT: Can you convey it to the jury? 
MR. McGUIRE: Your Honor, I would like to pass among the jury 
this envelope containing these pieces of glass. I can state my reason 


here. 
% * * * 


(The pieces of glass were shown to the jury.) . 
THE COURT: All right, sir, the jury has seen the glass. 
BY MR. McGUIRE: 
Q. Miss O'Neill, you have testified to certain photographs that 
were taken of you by the Hartford Agency? A. Hartford Agency, yes. 
MR. McGUIRE: Would you mark these, please, for plaintiff's 


identification as No. 2 and 3. 


(Photographs were marked for identification 
Plaintiff's Exhibits 2 and 3.) 


BY MR. McGUIRE: 

Q. Iam going to show you plaintiffs exhibit for identification 

2-A and 2-B and ask you to limit your response to my question 
simply to yes or no, without anything further. 

Would you tell me whether you are-able to identify the exhibits 
marked 2-A and 2-B? A. Yes, Iam. 

* * * 

BY MR. McGUIRE: 

Q. Mrs. Winston, I believe your previous testimony, before we 
referred to the glass, you had reached the point where you were leaving 
the Purple Tree, as I recall, on April 21, 1954, and now, starting from 
that point, will you tell the Court and jury what you did? 

THE COURT: I think she stated she met her father and you did 
go home, is that right? 





19 


THE WITNESS: Yes. 
MR. MCGUIRE: I did not recall that part. 
BY MR. McGUIRE: 

Q. What was your physical condition with respect to your mouth, 
throat and stomach after you arrived at home? A. It was still very 
painful, and I had gotten a handkerchief from my father. of course, 
we decided to go right home, as you said. 

* * * * * : 

A. We went right home, and my mouth was terribly painful, and 
so was my throat and my stomach. My mother suggested that I go right 
to bed, which I did. She said she would call the doctor right away, but 
we could not get the doctor. He is our family doctor but he was unable 
to be reached by phone. | 

Q. Who was your family doctor? A. Dr. Aloysius Connolly. 

ak * * * * | 

Q. Did you reach the doctor that evening, that is paso 21? 

A. No, we did not. : 

Q. Do you recall when you did reach the doctor? And did there 
come a time when you did see Dr. Connolly or he saw you? | A. Yes, 

he did, within a few days we reached him. He suggested that I 
stay on a diet of very bland soft foods, in case, you know, something 
had to pass. He also said not to eat anything that might irritate my 
throat any more than it was already irritated, or that oe that I 
had to chew. ! 

Q. Now, during the two or three days that elapsed, would you 
tell us what was the conditions, and if they were different describe 
the difference--of your mouth, throat and stomach with respect to 
pain? A. Well, my mouth seemed to heal. The bleeding stopped, and 
it did not seem to be too painful. But my throat was sore. So was 
my stomach. | 

Q. Now, was that pain a constant pain or was that a recurring 
pain at this time? A. Well, it was constant. You see, when I got 
up--I was in bed all of the time. | 
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Q. Now, did you take or were you given anything to relieve this 
pain so far as you know? A. By the doctor? 

Q. Yes, or by anyone else? A. Yes, my mother had some home 
remedies, you know, like hot tea. But the doctor gave me some medicine 
to heal the cuts. He also gave me some medicine in case I got a pain, 

to take that to relieve the pain. 

Q. During this period of time, did you go to work or remain at 
home? A. No, I remained at home. 

Q. After you saw Dr. Connolly, what was your condition? That 
is, was it improved or what? A. It was the same. He suggested that 
if it did not get any better, I had better go to the hospital and he would 
make the arrangements. 

Q. Now, did there come atime when you again saw Dr. Connolly? 
A. Well, within'ten days I think I saw him again, and that is when he 
insisted I be hospitalized. 

Q. Tell us what happened to you after you saw Dr. Connolly 
the second occasion? A. Well, my throat was still irritated so that 
I could not eat any heavy foods or hard foods and I still had a very bad 
pain there and also in my stomach. He suggested making arrangements 
to go to the hospital because he said I just could not keep on taking the 
medicine unless I found out what it was for. 

Q. Did you then go to the hospital? A. Not right then. I went 
to see a doctor, a Dr. Geier. Iam sorry I do not recall his first name. 


Q. Did he make an examination of you? A. Yes, he did, and 
recommended that I be hospitalized. After that, I went to Doctor's 
Hospital. 

Q. On the occasion of your going into Doctor's Hospital, what 


was the condition of your throat and stomach with respect to pain? 
A. Iwas in a great deal of pain when Dr. Geier was examining, when 
he was there. 

Q. Now, tell us what, if anything, was done to you while you 
were at the hospital? A. Well, I went through a series of tests, called 
X-rays and of course I was still on a very mild diet. Dr. Geier, him- 
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self, prescribed the same as Dr. Connolly because of the passing of 
anything. Dr. Geier then suggested a gastroscope, which he penne’: 

Q. Now, he did perform that? A. Yes. 

Q. At the hospital? A. Yes. | 

Q. Can you tell the court and jury how this gastroscopic examina- 
tion was conducted? That is, what was done to you or what did you 
do or what happens? A. Well, Dr. Geier, didn't himself perform it, 
but he came in after I had been prepared for it. It looks like a fire 

extinguisher with a hose on it, and they put the hose down through 
your throat all the way down to your stomach and there is a light or 
something at the end of that mirror which they can look around in and 
see that part of your stomach. : 

Q. And did you swallow that hose for the doctor's examination? 
A. Yes, I did. 

Q. Would you tell us whether or not that operation was Late 
A. Well, my throat hurt anyway. He said it would be a little un- 
comfortable--which it was. But it was more I think trying to get my 
breath. It was a little bit hard breathing, that is what the discomfort 
was more than anything else, trying to get my breath with that tube 
in your mouth. : 

Q. After that examination had been completed, were you then 
discharged from the hospital? A. Well, no. He still thought that 
maybe I should stay for a day or two, whichI did, and then I was 
getting ready to leave and I got severe pain. ! 

Q. Now, when you say you were getting ready to leave, does 
that mean the doctors had told you it was all right for you to leave? 


A. Yes, they told me that I could go. 
* xe * cd x 


Q. Could you tell us what happened then? A. Yes, I got 
dressed and my mother and father were waiting downstairs. You have 


to be signed out, naturally, so they were signing me out. Iwas just 


in the bedroom getting ready to go and putting my shoes on, | and I just 


got in very bad pain. 
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Q. Well, tell us what happened. A. One of the interns was 
coming by the room and he got hold of me and told me to sit on the 
bed, that he would be right back. 

Q. What happened to you that caused the intern to do that? 
A. I got a very bad pain in my stomach, a very sharp pain. He called 
the doctor and the doctor said that I should not have gone out right 
then and told me to get back in bed. 

Q. Was that Dr. Geier? A. No, Dr. Geier was not available 
at the time. 

Q. Then did you remain in the hospital a period longer? A. For 

another day. 

Q. Then did you gohome? A. Yes. 

Q. Would you tell us what was the condition of -- particularly 
of your throat and stomach when you arrived home from the hospital? 
A. It was a little sore, irritable, and irritating to me. I was hoping 
it would hurry and get well. Off and on it would get real sore. 

Q. Now, would you tell us with reference to--strike that. Ap- 
proximately how many days were you in the hospital? A. Approximately 
five. 


Q. And with reference to the date of your discharge from the 


hospital when did you go back to work? A. It must have been, I would 
say about a week or two weeks. 

Q. And did you go back during that week or two weeks, what 
did you do, remain at home? A. I remained at home and I was sup- 
posed to do some singing with the-- 

Q. Would you raise your voice a little? A. Iam awfully sorry. 
I was supposed to do some singing with the group, and I canceled that. 

So, I remember I was at home. The first thing that I did do 
after that was go back to work when I was able to. You see, that I 
believe, was an election year. They were awfully busy. 

Q. And what was the nature of your work at this time in Senator 
Lehman's office? A. Well, I was in his main office, which is usually 
cluttered all of the time with people coming in and out, appointments 
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and people looking for, you know, jobs or helping people with problems, 
and being from New York, it is quite close, so he did have a great many 
constituents there at all times. | ! 
A. Did you do typing and stenography? A. Yes, I aid. 
Q. Now, when you returned to work did you have any further 
trouble with either your throat or your stomach, and I am referring 
to the time immediately after you returned to work now? A. Yes, 
I did. : 
@. Could you tell us what that was like? A. Well, about a 
week after I was at work I was usually the first one in the office in 
the mornings. We had sort of an arrangements where, if we were not 
too busy, someone would come in early and the next day someone would 
come in to take the early shift. So, for a week, I took the early 
shift so that I could leave a little earlier. I had to, of course, being 
there that early, answer all of the telephones as they came in. I 
was answering this one phone call on this particular morning when I 
could not talk and I did not know what happened, I just got an awful pain 
in my throat and lost my voice and could not hardly breathe. On the 
other end of the line was a very prominent man in politics. | 
*« * * * * 
BY MR. McGUIRE: 
Q. Without telling us about the personality at the other end of 
the line on this occasion, tell us what happened at your end of the 
line? In other words, what you did, and if anyone else did anything, 
what they did. Do I make myself clear? A. Well, I lost my voice, 
I could not talk to the person on the phone. He was calling the operator 
to see if she could get anyone to get to the office to help me. 
Q. You mean he understood that you were unable to talk at that 


time? A. Yes. 
“oe * * * * 


Q. Then, did someone else take over the phone from you, some- 





one in your office? A. Yes,*** 
* * * 
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Q. When you first returned to the office, will you tell us whether 
or not you had experienced any pain with respect to your stomach? 
A. Yes, I did. I get it ever so often. 

Q. Now, when you say ever so often, would you try and describe 
what you are referring to, whether times of day, times of week, or 
something, so that it has meaning to us, please. 

MR. LASKEY: May we have the period of time identified a little 
better, Mr. McGuire? 

MR. McGUIRE: Yes, sir. We are referring now to approximately 
May 15, 1954, to we will say June 15, 1954. 

I am trying to fix it about a month after the incident. 

THE COURT: All right, sir. 

BY MR. McGUIRE: 

Q. Would you, please? A. Well, while at the office, I would 

say at least three or four times a week I had to take time from my 


duties at the typewriter or wherever I was to go into the Senator's 


Office and sit down. 

Q. And why did you have to take that time? A. Because of the 
pains in my stomach. 

Q. Now, did that condition clear up? A. No, it did not clear up. 

Q. Well, I was just asking you about the period, approximately 
from May 15 to June 15, 1954. Had the condition cleared up by October 
1, 1954? A. Well, toa point that I could go to work and stay at work 
and not stay home, you know, for a week or two weeks or three weeks, 
to that degree. But the pain still pained very frequently. 

Q. How frequently at this time did the pain come, approximately, 

about three or four times a week-- A. Maybe three or four days. 
Maybe they would go and come back another week. 

Q. When you had these episodes of pain, how long did they last? 
A. Well, about 20 minutes. 

Q. Is that an average time? A. About 20 minutes. But not very 
severe through the 20 minutes. 

Q. Now, did the severity of the pain change during the time that 
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you had it? A. Yes, it did. ! 

Q. And, directing your attention now during the latter part of 
that year, was there any substantial change in the occurrence of this 
painful condition in your stomach? A. No, change, no. : 

Q. And it continued two or three times a week? A. Yes, sir. 

Q. Now, going back to the time of your discharge from the hospital, 
in May of 1954, and during that summer, did you have occasion from 
time to time--will you tell us whether or not you did have occasion from 
time to time that you would consult Dr. Connolly? A. Yes, he was 
constantly consulted about the pains. He was very kind. He gave me 
medicine to take. : 

* * * * * | 

Q. Did he give you any medicine from time to time when you con- 
sulted him? A. Yes, he did. | 

Q. Would you tell us whether or not these consultations had to 
do with any condition other than--well, what conditions did ine have 
to do with? A. Iam sorry. : 

Q. What parts of your body did you go see Dr. connony about? 
A. It was just about this particular thing. | 

Q. What particular thing? A. This particular pain that I would 
get in my mouth, throat and stomach. 


Q. Now, would you tell the Court and jury, Mrs. sails whether 


or not there was any change in this condition during, well, appr oximately 
the first four or five months of 1955? A. Of 1955? | 

Q. That is right. A. Well, do you mean drastic change? 

Q. No, I mean any substantial change. Or was the condition 


pretty much the same? A. It was pretty much the same, but the 
pains were not as frequent. They would be, well, maybe by 1955 I 
would have a pain maybe one week and then I would not have any pain. 

Q@. And then would it come back again? A. Yes, sir. | 

Q. Were these pains of the same nature and same degree you 
had been experiencing in 1954? A. They were in the same place. 

Q. Now, directing your attention to the calendar of 1954, after 
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this incident, was there any change, any curtailment in your activities, 
your entertainment activities, play activities, or those activities about 
which you previously testified? A. Well, after, oh, late in 1954 and 
early 1955, just about everything come toa stop. The singing and 
Troubadours of course I did not do anything more with them. 

@. And why didn't you do anything more with them? A. Inever 
knew when I could sing, or when I could hit a high note. 

Q. Did you go back to the Troubadours after this injury? A. Well, 
yes, I tried to. 

Q. And did you sign for the troubadors after this injury? A. Well, 

I didn't get any more solo work after that. 

Q. When you tried to sing, it was unsatisfactory? A. Yes. 

Q. Did you do any entertainment singing after the injury? If 
so, will you tell us what and when? A. That was only at home, if we 
had a gathering, I wouldtry. Of course I was not particularly fussy 
there. 

Q. I meant professional entertainment? A. No, no, I never 
did any. 

Q. And directing your attention to the latter part of 1954 and 
the early part of 1955, would you tell us whether or not you have had 
any calls for activities in the modeling line that you have been re- 
ferring to? 

* * * 

BY MR. McGUIRE: 

Q. Did you have any difficulty in the modeling area referring 

now to 1954 and 1955? A. Well,--some pictures--some agencies had 


my picture, called me. But when I appeared in person, they were very 
nice to me but they said they could not use me. 
MR. McGUIRE: I did not hear that. 
THE COURT: She said they could not use her. Is that right, 
madam? 


THE WITNESS: Yes, sir, they saw the pictures but-- 
* * * * * 
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BY MR. McGUIRE: : 

Q. I believe we were in the early 1955 period. Mrs. Winston, 
going to the period of--well, let's say from the spring to fall of 1955, 
would you tell us what the condition of your stomach was at that time 
with respect to the pain? A. I was still getting a great deal of pain. 
It was the same as before. 

Q. Was that this couple of times a week and then cate skip 
a couple of weeks? A. Yes. : 

Q. Then was there any change in that condition in the latter 
part of 1955? A. No, there wasn't. 

Q. And by a "change, " I mean any substantial change, you 
understand that? A. Yes. | 


Q. And how about the first part of 1956? Was there any change, 
any substantial change in that condition? A. Nope. i 

Q. Was there any substantial change in that condition in the 
latter part of 1956? A. No, there wasn't. i 

Q. How about during the first half of 1957? Was there many sub- 


stantial change? A. No, sir. 

Q. Was there any substantial change during the latter half of 
1957? A. No, sir. ! 

Q. Let's take the first half of this year, 1958, what has the 
condition been? Has there been any substantial change? A. No, no 
change. : 

Q. And from then up until the present time? A. It re been the 
same. : 

Q. Would you tell us the last occasion on which you had this 
pain in your stomach? A. Last night. | 

Q. About how long did it last? A. About 25 minutes. 

Q. And then it went away? A. Yes, sir. 

Q. And that is the way it has been from 1954 until the present 
time? A. Yes, sir. ! 

Q. Now, directing your attention to your employment: For how 
long a time did you continue to be employed in Senator Lehman' s office? 
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Give us the approximate date of that. A. Until his retirement in 1956. 

Q. In 1956? A. Yes. 

Q. And then did you obtain other employment? A. Yes, I did. 

Q. And where did you obtain the other employment? A. At the 
Un-American Activities Committee of the House, the House of Repre- 
sentatives. 

Q. Is that where you are presently employed? A. That is 
correct. 

Q. Now, during the time after your injury, and for the dur ation 
of your employment by Senator Lehman, will you tell us whether or not 
you had occasion to lose time from work because of the injuries that 
you have referred'to here? A. Yes, sir, Idid. I lost a lot of time 
from work. 

Q. Can you tell us approximately how many days? This is in 
Senator Lehman's office now that we are referring to. A. Well, that 
is over a period of two to three years. 

Q. That is 1954, part of 1954, 1955 and when was it in 1956 
that you terminated? A. In January, just after 1956. It was January 
1 of 1957 that I left. 

Q. So that is a little over two and a half years? A, That is 
right. Well, I think you could approximately figure about a month 


and a half for each year. 
* * * * * 


Q. With respect to subsequent employment; approximately how 


much time did you lose from your employment with the House Un- 
American Activities Committee as a result of this injury? A. About 
27 or 28 days. 
Q.. Did you continue attending George Washington University 
after the injury in 1954? A. I think I might have finished out my term, 
which would have been until from September, until the following February. 
Q. Now, directing your attention to from January of 1955, to that 
calendar year, during that calendar year did you engage in any of these 
‘activities of entertainment, modeling and soforth? A. No, sir. 





29 


Q. Did you want to continue to engage in those activities? A. Yes, 
| 


of course. I enjoyed them. 

Q. Just a yes or no to that, please. A. Yes. ! 

Q. Have you had occasion from time to time--would you tell us 
whether or not you have had occasion from time to time since this in- 
jury to consult or to see Dr. Connolly? A. Oh, yes, I have. : 

Q. And have you had occasion to see or have you been referred 
to any other doctors other than Dr. Geier, whom you have already 
mentioned, and other than Dr. Connolly? A. Yes, sir, I have. 

Q. Would you tell us first of all what doctor, after you saw 
Dr. Geier, other than Dr. Connolly? A. After Dr. Connolly and Dr. 
Geier, I believe I saw Dr. Thompson about my stomach. i 

* * * x bd 

BY MR. McGUIRE: 
Dr. Lawrence Thomas? A. Yes, that is right. 
And he is a stomach man? A. That is right. 
He examined you then? A. Yes, he did. : 
_ Did he recommend any treatment? Or did he prescribe any 





treatment? A. Yes, I got medicine from him for stomach ache. 

Q. And do you recall what year it was that you saw Dr. Thomas? 
A. No, Iam afraidIdo not. He was the first doctor I saw, though, 
after I saw Dr. Connolly. I could not give you the exact year. I have 
seen quite a few. : 

Q. Would the month of July refresh your recollection as the time 
you saw Dr. Thomas, in 1955? A. Yes it was 1955. : 

Q. And after you saw Dr. Thomas, would you tell us ae other 
doctors you saw? A. I saw-- 

MR. McGUIRE: I am going to ask the Court's permission, may 
I lead the witness-- 

MR. LASKEY: You are leading her and us too. : 

MR. McGUIRE: Did you have occasion to see Dr. John Sullivan? 

THE WITNESS: Yes, I did. | 


| 


Q. And Dr. Sullivan is also a stomach man? A. Yes, he is. He 
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is an enterologist. 


Q. After you saw Dr. Thomas, and by "after," let's say either 
immediately after you left his office and for a period of two or three 
weeks thereafter, had your stomach condition improved or not? A. No, 
it had not. He had given me medicine to take in case pain would occur. 

Q. That was to relieve the symptoms? A. That is right, 

@. Now, how about after you saw Dr. Sullivan? Was there a 
substantial change? A. No, there was not any change. Dr. Sullivan 
gave his findings to Dr. Connolly. 


* * * * * 


Q. Now, during the course of your treatment did you have oc- 


casion to have X-rays taken of your stomach? A. Yes, I did. 

Q. Were they taken by Groover, Christie & Merritt? A. That 
is right. | 

THE COURT: Yes? 

MR. McGUIRE: I would like to have these marked Plaintiff's 


exhibits for identification. 

THE COURT: Yes, give me the numbers as you mark them, 
Mr. Clerk. 

* % * * am 

DEPUTY CLERK: This is Plaintiff's Exhibit 3 through 9 for 
identification. 


(Plaintiff's Exhibit Nos. 3, 4, 5, 6, 7, 8, 
and 9 were marked for identification. ) 


MR. LASKEY: I am not raising any technical question with 
regard to the form of the offer. Exhibit 3, Dr. Kennedy's bill dated 
April 14, 1958-- 

MR. McGUIRE: I would like to withhold that one for the present 
time. That ties in with-- 

THE COURT: All right, sir, dated April 14, 1958, and you are 
not offering it at this time? : . 

MR. McGUIRE: Not at this time, no, sir. In fact, I do not think 
he has been mentioned yet. 
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THE WITNESS: He has not. 
MR. LASKEY: I do object to No. 4, Dr. Thomas, that is November 
14, 1955. 


48 THE COURT: All right, sir. 
* * * * ? * 





20 MR. LASKEY: No. 7. Groover; , Christie & Merritt. No objection. 
THE COURT: Do you want to offer that Groover, Christie & 
Merritt one? | 
MR. McGUIRE: Yes, sir. : 
THE COURT: I will mark it received then. : 


(Plaintiff's Exhibit No. 7 
was received in evidence. ) 


MR. LASKEY: No. 8, Fred Geier, No objection. 
THE COURT: Do you want to offer it? 

*MR. McGUIRE: Yes. 
THE COURT: It is received. 


| 
| 
| 
| 
| 
| 


(Plaintiff's Exhibit 8 was 
received in evidence. ) 


MR. LASKEY: No. 9, Doctors Hospital. No objection. 
THE COURT: Do you offer 9, sir? 

MR. McGUIRE: Yes, sir. | 
THE COURT: It is received, then. : 


(Plaintiff's Exhibit 9 was 
received in evidence. ) 


THE COURT: So, we have for further consideration just those 
three top ones, 3, 4 and 5. | 

MR. McGUIRE: What about Dr. Sullivan? 

THE COURT: He is not going to be here? 

MR. MCGUIRE: No, sir. 

THE COURT: Do you object to it? 

MR. LASKEY: Yes, sir. 

THE COURT: I think I will stand on the objection at this time. 

MR. McGUIRE: That is all I wanted to know as of this time. 


a * * % * 








Washington, D.C. 
November 14, 1958 


* * % * a 

MR. McGUIRE: Your Honor, some of this delay arises from this 
fact: Sometime last night the plaintiff found a piece of glass which she 
passed and which will come into evidence. She tells me of this this 
morning. I am up here--she looks through her bag and it is not there. 
So, her husband has gone back to the apartment to see if he can find the 

envelope in which it is already located. Because of that, when 
the husband comes in, could I have a minute to find out if he has found 
it? 

THE COURT: Oh, certainly. 

MR. McGUIRE: I will have her testify about it. 

THE COURT: I will give you a chance to talk to him, certainly. 

MR. McGUIRE: When he comes in. 

a aK * * 

| DIRECT EXAMINATION 
BY MR, McGUIRE: \ 

Q. Mrs. Winston, directing your attention to your testimony con- 
cerning a gastroscopic examination at Doctors Hospital, the first part 
of May of 1954, and your discharge from that hospital by Dr. Geier, 
would you tell us whether or not at that time Dr, Geier gave you any 
directions as to what to do with respect to your stomach condition? 

A. Yes, he did. 

Q. And would you tell us what those directions were? A. Well, 
like Dr, Connolly's directions-- 

THE COURT: No, no. 

BY MR. McGUIRE: 7 

Q. No, what those directions were, please. A. To stay ona 
diet of soft foods and to watch any stools that I passed. 

Q. Now, by "watch any stools"--and please, this may be delicate 

or indelicate, but we have a matter of fact here. Does he mean 
sieve those stools? A. Yes, sir. 
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Q. Througha cloth. A. Yes, sir. 

Q. And what was your purpose? Why did he direct you to sieve 
the stools? A. He said to be cautious in case of anything happening, 
just to keep checking them, because I did still have the pains = my 
stomach. 

Q. Was that to see if you would pass any glass? A. wat, oe 
imagine so. 

Q. Now, did you seive your stools thereafter? A. Yes, I did. 

Q. And will you tell us whether there was anything unusual 
about any of the stools thereafter? A. Well, on one occasion we found 
a piece of glass. It was a very small piece. : 

Q. And you did find it? A. Yes, sir. 

Q. Now, after you found thatpiece of glass, were you then con- 
vinced that there was nothing more in your stomach? A. “ sir-- 

MR. LASKEY: I object. : 

THE COURT: I cou think it is according to what ahes was con- 
vinced of, sir. : 

MR, McGUIRE: May I be heard on that, your Honor?» 

THE COURT: Yes, certainly. ! 

(At the Bench. ) 

THE COURT: It is in anyway. 

MR. McGUIRE: I will pursue it because one of the claimed 
elements of damage is the mental anguish resulting from ine Soe 
cal condition. 

THE COURT: All right, sir. I understand you. — 

MR. McGUIRE: I want to pursue it. | 

THE COURT: What do you expect to do more than that? 

MR. McGUIRE: To show that for years after that, she still was 
not convinced that there was not something still in her stomach. Medical 











testimony will show that that concern produced some ee 
THE COURT: All right, sir. 
MR, LASKEY: Did she answer the question? 
THE COURT: Yes, sir. 
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MR. LASKEY: I move to strike. 

THE COURT: I will deny the motion. 

{In open court. ) 

* ae * a * 

61 Q. During the balance of 1954, were you at any time during 1954 
convinced that there was nothing remaining.in your stomach-- 

MR, LASKEY: I object. 

BY MR, McGUIRE: 

Q. Will you state whether or not you were? 

THE COURT: Madam, you have never been convinced, have you? 

THE WITNESS: No, sir. 

THE COURT: All right. 

BY MR. McGUIRE: 

Q. Prior to April 21, 1954, would you tell us whether or not you 
had consulted anyone concerning the nervous condition? A. No, I never 
had. 

Q. Were you nervous prior to that time? A. No, sir. 

* * e * * 

Q. Now, will you tell the Court and jury what you observed, what 
was noticeable to you about your nervous condition, or the condition of 
your nerves after April 21, 1954? A. In what regard, Mr. McGuire? 

Q. Well, were your nerves the same as they had been before? 
A. Well, I didn't have any before. 

Q. Did you have any afterwards? A. Yes, sir, I did. 

Q. How did they manifest themselves to you? A. Well, I could 
not control myself the way I had before in front of cameras, or singing, 
with groups. 

MR. LASKEY: I can't hear the witness. 

MR. McGUIRE: I could not hear that, either. Say it again, 
but louder, please. 

THE WITNESS: One thing I was never short for being heard 
before, or I had never had any trouble making myself clear or doing 
anything; I never got upset, or lack of poise or excited or lost my voice. 
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BY MR. McGUIRE: 
Q. Now, that is prior to April of 1954. Now, did you get upset 
after April of 1954? A. Yes, sir, I did. wa 
Q. And did you lose your poise after April of 1954? A. I have 
not been able to do any kind of work where I have to have any kind of 





excitement or meet people. te 

Q. And for how long a time has that condition continued? A. Up 
until the present time. | | 

Q. Now, directing your attention to the fall of 1957, did you have 
any unusual occurrence at that time? A. Yes, I did. 

Q. Would you tell us about it, please? A. I had a very severe 
attack at the office one day. 

Q. What kind of attack? A. Pains in my stomach and throat. 

Q. And what happened immediately thereafter? A. I was carried 
to the doctor's office. ! 





| 
@. By whom were you carried to the doctor's office? A. Co- 


workers. 

Q. And to what doctor's office were you carried? A. . Dr. 
Connolly. , 

Q. That is your family physician, your regular physician ? 
A. That is right. | 

Q. And what happened when you were brought to Dr. Connolly’ 8 
office? A. Well, they waited for me in the waiting room and then 
carried me home. : 

Q. Now, did Dr. Connolly examine you on that occasion? A. Yes, 
sir, he did. 

Q. Did he examine your stomach? A. Yes, sir, he could not 
very well. He said he would come over to the house-- | 

THE COURT: No, madam, the only thing is did he or not? 

MR. McGUIRE: Did he examine your stomach in his office at 
that time? ! 

THE WITNESS: Mr. McGuire, I was not in any condition to re- 


member. I am very sorry. 
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THE COURT: You do not know? 

THE WITNESS: No, sir, I do not. 

THE-COURT: All right. 

BY MR, McGUIRE: 

Q. Then did there come atime shortly thereafter that he did 
examine your stomach? A. That evening, yes. 

Q. Where was that examination made? A. At my home. 

Q. And did you remain at home for the rest of the day when you 
left Dr. Connolly's office? A. Yes, sir, I did. 

Q. And did you go back to work the following day? A. Nope. 

Q. Can you tell us approximately how many days you remained 
away from work at that time? A. About a month, 

Q. Can you tell us what your earnings would have been or were 
for the period that you were away from work at that time? A. One 
month it would have been roughly $360. 

Q. And you had earlier testified, Mrs. Winston, that you were 
away from work immediately after April 21, 1954. Can you tell us 
now what your earnings were for the period that you were away from 
work on that occasion? A. They were roughly a little over two hundred 
dollars. 

MR. LASKEY: For what? For the period? 

MR. McGUIRE: She said roughly a little over $200. 

MR. LASKEY: I understood what she said but not what it was 
related to, whether it covered the period of time she was away or 
whether it was $200 a month. 

MR. McGUIRE: I think it is a question for the wintess. 

THE WITNESS: It was the time I was away. 

BY MR. McGUIRE: 

Q. Again directing your attention to 1954, did there come a time 

when there was any change in your facial condition of the skin on 


your face? A. It got progressively worse. 
* +. * * * 


Q. Would you tell us, Mrs. Winston, what was the general 
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condition of the skin of your face on April 21, 1954, with respect to 
blemishes, clarity and soforth? A. I did not have any at all. 

Q. Now, did there come a time when you did have some 
blemishes on your face? A. Yes, sir. | 


Q. Can you tell us approximately when you began to have some 
blemishes on your face? A. It was in the late summer of 1954. 

@. And at that time did that condition, that is, the condition of 
plemishes on your face, improve or did it get worse? A. It got 


worse. 

Q. And for how long a time did it become worse? Can you 

tellus? A. Until today. 

Q. So the condition of your face at the present time approximately 
is what it has been since the late summer or fall of 1954? A, Approxi- 
mately. Sometimes it is better. It clears alittle bit. But never 
completely. : 

Q. Now, would you tell us during this period of time whether, 
from time to time, whether or not from time to time you have on oc- 
casion picked at your face, at these blemishes? A. It has been a 
constant source of scratching. 

Q. Pardon me. A. I have scratched it terribly. 

Q. You have? A. Yes. 

Q. Is that done rather frequently? A. I would imagine so. 

Q. Would you tell us whether you did? A. Iam not aware-- 

THE COURT: You do not know. 

BY MR. McGUIRE: : 

Q. Will you tell us whether you did that deliberately? | 

THE COURT: She says she is not aware of it. She says she does 

scratch it but she imagines it is frequent. | 

BY MR. McGUIRE: 7 

Q. My next question was whether you did that deliberately or 

unconsciously or as a reaction? A. It was a reaction, just un- 











consciously. 


Q. That tends to make the condition worse, does it not-- 
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MR. LASKEY: I think that is obvious. 
BY MR. McGUIRE: 

Q. Mrs..Winston, that piece of glass which you testified you had 
passed, would you tell us whether or not you showed that to anyone other 
than members of your family? A. Yes, Idid, Dr. Connolly. 

MR. McGUIRE: May we approach? 

THE COURT: Yes. 

(At the Bench. ) 

a ak * * * 

72 MR. LASKEY: I do object to the pictures on the ground that this 
witness, not being a medical expert, could not lay the foundation for the 

72-A causal relationship between the acne condition which she says 
developed some months after the accident. 

THE COURT: And I would understand that they are being received 
with that understanding, and only received because Mr. McGuire has 
assured me that he will have technical proof to support that. 

MR. McGUIRE: That is right. | 

THE COURT: In other words, they would be received with that 
understanding and subject to a motion to strike. 

MR. LASKEY: I do not think they ought to be received until that 
evidence is in. 

MR. McGUIRE: Well, your Honor, I am not going to complain-- 

THE-COURT: All right. We can treat them as offered. 

* a * * ae 

BY MR. McGUIRE: 

Q. Now, Mrs. Winston, yesterday you were shown plaintiff's 
exhibit for identification 2-A and 2-B, and you said that you could 
identify them. Would you look at those two exhibits now and tell us 
what they are or what they represent. 

MR. LASKEY: I think the question should be according to our 


discussion: When were they taken. 
* * * 
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‘BY MR. McGUIRE: 
Q. You said in the summer of 1954? A. Yes, sir. 
Q. Was that the early summer or late summer, or do you know? 


A. Well, it was approximately the end of August. 

Q. Of 1954? A. Yes, sir. : 

Q. And by what photographer--and please just answer this ques- 
tion--by what photographer were they taken? A. By Associated Press 
Photographers. : 

Q. Do you know when those photographs were processed or 
developed? 

MR. LASKEY: I will stipulate that was March of 1955. 

MR. McGUIRE: All right. 

May I state that to the jury? | 

THE COURT: Yes, certainly. 

MR. McGUIRE: Now, ladies and gentlemen of the jury, | ‘with 
respect to the--I do not believe she has identified them as photographs: 
They are photographs, the record shows that. 

These exhibits were photographs which were Sevaicgodl or processed 
in March of 1955. That is agreed to by both sides? 

THE COURT: All right, sir. 


* * * 


BY MR. McGUIRE: ) 
Q. Would you tell us, Mrs. Winston, whether or not you, since 


April of 1954, consulted any physicians concerning either your throat 





or your stomach, other than those that you have already mentioned in 
your testimony? A. Yes, I believe there was one. ! 

Q. Who was that, please? A. Dr. Luzon. | 

Q. And concerning which portion of your body did you see, Dr. 
Luzon? A. My throat. | 

* * * 

BY MR. McGUIRE: 
Q. And would you give us the approximate time of your seeing 


or being seen by Dr. Luzon? A. It was in 1954. I could not | tell you the 
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approximate day or date. 

Q. Was it with respect to your injury, could youtellus? A. I 
would say MayjarJune of 1954. 

Q. May I ask whether or not you can fix the time with reference 
to the occasion that you testified about yesterday when you were talking 
on the phone and had trouble talking? A. Yes, that was the day. 

Q. Was that the occasion? A. Yes, sir, that was the occasion. 

Q. And where was it that you saw Dr. Luzon? Where were you 


and where was he? 
* * * * 


A. A medical building down on Eye Street. 
Q. And did you go from your office to him on that occasion? 


A. Yes. 
Q. Now, did there come a time when you were examined by any 


other doctors? 
THE COURT: Other than she has related. 
BY MR. McGUIRE: 
Q. Other than the ones you have mentioned? Or may I indicate 
to her? I think there is no dispute. Dr. Gladsden. 
x eK * a 
A. And Dr. Korengold. 
Q. And you camsulted both? A. Yes, sir. 
* * * * * 
Q. Would you give us the date of your birth? A. August 15, 
1932. 
= * a 
CROSS EXAMINATION 
BY MR. LASKEY: 
x * * x e 
Q. How frequently did the Troubadors meet--and when? A. They 
met once a week at Lisner Auditorium, right in the University grounds. 
Q. And how long were those sessions? A. Well, it all depended. 
If we were having a good time we would stay later and practice longer. 
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If we were tired, we would adjourn earlier. 

Q. Did you find those activities somewhat tiring on occasion ? 

A. No, I did not. | | 

* * * * * : 

Q. You also did some work in. connection with plays. I think 
you said on the occasion you met this young law student at the Hamilton 
Hotel you were apparently connected or engaged with a play? A. That 
is right. | 

Q. Were youa member of any formal group connected with the 
University that put on these productions? A. The cooree Washington 
Players. | 

Q. How frequently did they meet? A. Well, it would all depend. 
If we were getting close to production time, we might meet every 
evening for an hour or so and go over readings. Then we would have 


one final dress rehearsal before the production. 
Q. What was your part in theplay that you were discussing with 





your law student friend? A. I had the lead. 
Q. Was it a dramatic production? A. It was Emeline . Williams 


"The Corn is Green.” ! 

* * * * * | 

Q. How about photography or singing engagements other than 
those connected with the Troubadours? A. Well, whenever I had an 
opportunity if I could do some work like that, I did it, and it was 
usually from recommendations from the schools, the Master of the 
Troubadors. | 

Q. Did you need the money that you got from these aeeiganents? 
A. Well, I suppose everybody could use a little extra. I used it for 
school or for dresses that we all needed when we were traveling. 

Q. So, you felt the necessity of providing funds in addition to 
those which you received from your regular employment in order to 
get these additional things? A. I did not feel the necessity. I enjoyed 
doing it, Mr. Laskey. : 

Q. But you did doit for money? A. If I was not being paid for 
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it, I think I would have done it just the same. 

Q. You felt no urge to do this just to get some extra money, is 
that correct? A. No, sir, but if the money came, I never refused 
it. 

Q. Did these engagements necessitate personal appearances 
before an audience?’ A. Yes, sir, more than likely they did. 

Q. Any speaking before audiences other than your play, which 
involved that of course? A. Yes, sir, I did speak before audiences. 

* % * * * 

Q. Do you recall how many days intervened from the incident 
in the Purple Tree and your first appointment with Dr. Connolly for 
that condition? A. Well, this is an approximate answer again, Mr. 
Laskey. I think we did try to get them that evening when we got home. 
It was within two days. 

Q. Do you recall when it was that you first thought you had a pain 
in the stomach?. A. Well, I did not think I had it. I knew I had it. 

The day that I left the Hamilton Hotel, Mr. Laskey, I knew I had it. 

Q. How soon on that day after the incident? A. Well, as I said, 
I was-siiting at the table, and while the man at the hotel was talking 
to my friend, I was becoming more and more sick. 

Q. Was it a feeling of being sick in the stomach or was it some 
other kind of feeling? A. It was a feeling of being sick, just sick. 

Q. Nauseated? A. No, I was not nauseated at that time. It was 
just pains in my mouth, my throat and my stomach. 

Q. What kind of pains? A. A sharp pain. , 

Q. And you noticed that immediately before you even left the 
table, is that correct? A. I noticed it in my mouth and in my throat 
before I left the table, yes. 

Q. How about the stomach? A. Well, I remember in the car on 
the way home I had stomach pains. 

Q. So the first time you had stomach pain or were aware of 
stomach pain was after you left the Purple Tree, is that correct? 

A. Yes, sir. 
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Q. How many cuts did you notice in your mouth? A. I did not 


notice any. 
Q. Notatanytime? A. No, sir, Ididnotlook. — 
Q. Now, I believe that you testified in response to Mr, McGuire's 





question that you had not consulted anyone for nervousness prior to 
April 21, 1954, is that correct? A. That is right. | 


Q. You had however consulted Dr. Connolly for acne or breaking- 
out of the facial skin prior to April 21, 1954, had you not? A. About 


91 two years prior, yes, sir. | 
Q. And you had been treated by him for that condition? A. For 
an adolescent acne, yes. : 
| 
MR. McGUIRE: What was that? | 


MR. LASKEY: An adolescent acne. 


BY MR. LASKEY: 
Q. And that was about two years prior to April 21, 1954? 
A, Just approximately, sir. If I ever had an occasion for a bump or 





something, why Dr. Connolly would have something that I could put on it, 
or if I were before a camera. : 


Q. Now, when you first went to Dr. Connolly, he gave you a 
thorough physical examination, did he not? A. No, sir, he did not, 
he first came to me. | 


Q. Ithought you went to his office, after April 21, 19542 A. He 
came to the house on a call. i 


Q. Let me get this straight. I understood your testimony here 
just a moment ago that when you got home on the evening of April 21, 
1954, you did reach the doctor? A. That is correct. I said within two 
days we reached him and he came to the house. | 
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Q. When did you first go to his office? A. Well, I am not sure. 
I could not say when I went to his office. The times I remember he was 
treating me he came to the house and examined me at the house, and the 
time before I was admitted to the hospital, he examined me at the house. 

Q. Well, is it your testimony that you did not go to Dr. Connolly's 
office at any time between April 21 and the time you were admitted to 
Doctor's Hospital? A. I could not say. I can't say. I could not say 
definitely one way orthe other. 

Q. You do not remember at all? A. No, sir, I do not. 

Q. How many times did you see Dr. Connolly at the house then? 
A. Twice. 

Q. And you have no recollection of going to his office? A. Not 
one way or another. 


l 
Q. What did he do when he came to the house? A. When he heard 


what happened, the first thing he did was look at my mouth and my 
throat, and then he examined my stomach, all of this externally except for 


the throat and mouth, and he prescribed a diet and told me to watch any- 
thing that I passed for any foreign matter. 

* * * * 

BY MR. LASKEY: 

Q. Directing your attention, Mrs. Winston, to the late afternoon 
when this incident occurred, and following the inéident, you had a feeling 
in your throat, did you not? A. Yes, sir. 

Q. And you thought, you felt that there might be something stuck 
there? A. Yes, I did. 

Q. And for that reason you would cough and try to bring it up, is 
that right? A. Yes, I did at the table. 

Q. Well, after that you also continued to try? A. Yes, sir. 

Q. You had that feeling continuously that something might be 
stuck in your throat? A. Yes, sir. 

Q. Sofar as you know, that was just a feeling, though, isn’t that 
right? A. Ican't say. I know it felt that way. 
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Q. Do you know whether the feeling originated in the mind or in 
the throat? A. It originated with the pain, Mr. Laskey. : 

Q. You do not know where the pain itself was? A. In the throat. 

Q. But you do not know from what? A. I assumed that it was 
from what I had just done. 

Q. But that is just an assumption? A. I think, unless there is . 
something else that I can associate it with. i 

Q. As acollege student and high school graduate, you do know 
that pain can originate in the mind, don't you? A. Yes sir, I do know 
that. | 

Q.: Now, at the time you told us where you were talking on the 
telephone with some important personage and were not able to talk, the 

cuts had all healed by that time, had they not? A. Yes. They 


| 
1 





were just little adhesions. 
Q. You never did learn of any evidence of any cuts in the throat, 
did you? A. Other than the fact that I had heard time and again from 
the doctors-- 
Q. My question is you never did learn? A. Tam a to answer 
you. 


MR. LASKEY: I submit the answer is not responsive. ! 
THE COURT: Did you learn or did you not, Miss Witness. 
THE WITNESS: In order to answer it-- 


THE COURT: No, you can say yes or no. Did you learn? You 


are the best one to know whether you did or did not learn whether you 
did not have cuts in your throat, aren't you? | 
THE WITNESS: There wasn't a cut in the throat. 
THE COURT: There was not? 
THE WITNESS: No, sir. 
THE COURT: All right. 
BY MR. LASKEY: : 
Q. Iwill ask you, Mrs. Winston, I think I have asked you before 
but I want to be sure that your recollection--what you have given us is 
the best of your recollection--isn't it a fact that you did not 
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experience any feeling of pain in the stomach until a day or so following 
the incident? A. I believe it was in the car on the way home, Mr. 
Laskey, that I first got the pain. 
* * * 
BY MR. LASKEY: 

Q. You have then no official record of the time you lost from 
work? A. I had a letter from the Senate force Secretary stating that 
I had lost time and signed by her. But they kept no records, Mr. 
Laskey, of time off. You see, we are not allowed sick leave, and any 
time that we take we can take on our own, of course, it is all right. 

It is a sort of a very intimate office on Capitol Hill. The time you 
take, there is no official tabulation or a large office tabulation where 
it goes to a central office. It just happens, however, your particular 
supervisor feels about it, that is what it depends on. 

Q. You had a pay record, though? A. Yes, sir, you have a pay 
record. 2 

Q. Did you lose any pay as a result of being out of work? A. No, 
sir. 

Q. You did not? A. No, sir. 

Q. Now, when you saw Dr. Connolly for the first time, and at 
any time you saw him between April 21 and the time you went to 
Doctors Hospital, didn't he reassure you that nothing appeared to be 
wrong except some superficial cuts on the tongue and gum? A. He . 
was only speaking externally at the time; that is all he could see, him- 
self. 


Q. Well, he did reassure you, did he not? A. No, sir, he did 
not reassure me of anything or he would not have told me to go to the 
hospital. 


Q. Didn't he tell you on your first consultation with him that 
there was very little likelihood of any damage having been done to the 
stomach or to the throat? A. No, he did not say that the first time 
that I saw him. ; | 

Q. He did tell you that there wasn't any evidence that anything 
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happened to your throat or stomach, didn't he? A. He said that from 
where he was standing, without instruments, he could not testify as 
to the stomach. But he told me that my throat was rough and in- 
flamed, and that my mouth was cut, that is all that he could say. 

Q. Now, didn't Dr. Geier tell you that there wasn't anything 

that they could find that indicated that there had been any damage 
to your stomach? A. Dr. Geier, if Iam correct--that was a long time 
ago. | 

Q. Well, try tobe correct. A. I will try to. As I recall, when 
he was doing the gastroscope operation, he said that it was going to be 
more uncomfortable for me because my throat was in a bad condition. 

Q. After he had completed his examination, didn’t he tell you 
that there was no evidence that there was any injury to your throat 
or stomach? A. He said that he saw something in the stomach. Of 
course he did not discuss that with me, Mr. Laskey. I have no way 
of knowing what he did. It is a principle with the doctors not ¢o discuss 
things with their patients, I think, at the time they are doing it. 

Q. It was your testimony, was it not, that you were in Doctors 
Hospital five days and that is including the extra day you stayed? 

A. It was either including that or five days in total. ) 

Q. If the records at Doctors Hospital show that you were ad- 
mitted on May 1, 1954, at 2:45 p.m. and were discharged on May 4, 

1954, at 11 a.m., would you say that those records are in- 
correct? A. If the hospital records state that, I could not say no. 

@. And, if the bill introduced by your own counsel shows that 
there was a charge for not over three days, then you would say your 
testimony of being there five days was incorrect? A. The time I have 
been talking to, all of the doctors concerned, the period was always 
used of four to five days, Mr. Laskey. ! 

Q. You were the one who was in the hospital and you iawe a 
recollection of when you went in and came out? A. No, I would not 
say that. I might have had one month or two months or even six months 
afterwards. . | | 





| 
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Q. Do you deny that in fact you entered the hospital the first of 
May, 1954 at 2:45 p.m., and left the hospital at 11 a.m. May 4, 1954, 
less than three days later? A. I could not deny it and I could not 
say yes that I am exactly sure that that is positive as to time. 

x * * * 

BY MR. LASKEY: 

Q. Now, aside from Dr. Connolly, and aside from Dr. Kennedy, 
all of the other doctors you have consulted, they have told you that 
there is nothing wrong, have they not? A. No. 

Q. They have told you that they could find no evidence of any 
injury to the mouth, throat or stomach at the time they examined you? 
A. Aside from who, Mr. Laskey? 

Q. Eliminating Dr Connolly and Dr. Kennedy and-- A. And 
Dr. Sullivan. 

Q. Well, leave Dr. Sullivan in. Dr. Kennedy was the skin man, 
was he not? A. Yes, sir. 

Q. Forget about him for the moment. Dr. Connolly we have 
discussed. Now, there are several other doctors you have consulted, 
that were with relation to the throat or stomach, were they not? A. Yes, 
sir. 

Q. None of them ever told you that they found anything organically 
wrong with the throat or stomach? A. They all told me that there was 
something, Mr. Laskey. 

Q. What did they tell you? A. They said I hada muscular dis- 
order in the stomach and also in the throat, that was subject to attacks 
at any time. 

Q. Did they tell you they could not find any organic reason for 
those muscular spasms? A. Mr. Laskey, I did not go into organics. 
That word was never mentioned. : 

THE COURT: All you have to do is say "no," if you did not. 

-Q. Did they tell you they could not find any reason for these 
spasms? A. Yes, sir, they did. 
Q. They told you -- they did tell you that? A. Yes, sir. 
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Q. Did they tell you that there wasn't any evidence of any damage 
which would cause these spasms? A. No, sir, they did not say that. 
Q. Now, you recall, do you not, testifying in this case on deposi- 


tion at my office on March 27, 1957? A. Yes, sir, Ido. 
Q. And you would have notice of the taking of the testimony aa 
an opportunity to consult with your then counsel, Mr. Rotwein, before 





coming to my office? A. No, sir, I did not consult with him. | 

Q. Well, you came there with him? Didn't you? A. I met him 
at your office, Mr. Laskey. | 

Q. How did you find out you were supposed to come to my office? 
A. He called. 

Q. Through Mr. Rotwein, wasn't it? A. Yes, he called me. 

Q. And he called you in plenty of time so that you would have 
opportunity to know that you were coming and that you were to testify 

about this case? A. He called me about two or three days before. 

Q. And you were not under any physical disability at the time 
and no particularly acute distress, 1 is that correct? A. At the time 
I was in your office? 

Q. Yes. A. No, sir. 

Q. Page 12, if the Court please. Do you recall on that occasion 
being asked this question and making these--asked these questions and 
making these responses? | 

"Q, How many places in your mouth were cut? | 

"A, Well, just the side that I chewed the glass on. 

"Q. Which side was that? 

"A. It was on the lefthand side." 

Do you recall being asked those questions and making those res- 
ponses? A. Yes, sir. | 

"Q, Was it profusely bleeding or just a small amount? 

"A, Well, I couldn't tell at the time. By the time I got ready 

to leave, it was just, you know. I had washed it with some 

water and I kept some ice water in it, you know, just rolling 

it around, so, I couldn't tell. I just know that it frightened 


| 
| 
1 
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me when I saw it on my finger." 

Do you recall being asked that? A. Yes, sir. 

Q. "Q. It didn't continue to bleed for any period of time? 
"A. No, just for a little while. For a few days it was quite sore. I 
couldn't chew on that side." 

Do you recall being asked that question and making that response? 


A. Yes, sir. 

Q. "Q. As to bleeding, was it bleeding at the time you left? 
"A. The Hamilton? 

"Q@. Yes. "A. Yes-- 

"Q. So much so that you had to expectorate blood or-- "A. Oh, 
no, not that much.” 

Do you recall being asked those questions and making those 
responses? A. Yes, sir, I do. 

Q. "Q. Was'there more than one cut? "A. There was one upper 
and lower and one on the side here (indicating). 

"Q, And they were on the inside portion of the gum or the outside 
within the mouth? "A. Well, by the tooth. 

"Q. By the tooth. "A. I couldn't tell you what position they 
were. 

"Q. Not more than three cuts? "A. I don't know. I just esti- 
mated three because it seems to be coming from more than one part." 

Then you were asked about pain and you said they were painful. 
Do you recall those questions and answers? A. Yes, sir, I do. 

Q. And do you recall this question: 

"Q. Was there any cut on the tmgue? "A. Just the side. That 
might have’ been a cut--on the side of my tongue. I noticed a -- 

"Q. On the tongue? "A. Yes, on the tongue. 

"Q. But it wasn't bleeding at that time? "A. A couple of-- No.” 

Do you recall making those responses to those questions ? A. Yes, 

sir. 

Q. Then you referred to a Dr. Harmon who was the Director of 
the Troubadours, is that correct? A. That is correct. 





110 sore and hoarse. 
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Q. You did not consult him medically? A. No, | 
nswer do you recall testifying -~ 


Q. And during the course of one a 
'T wanted to be excused because 


sir. 


"T told him" -- meaning Dr Harmon -- 
kind of rough." 
* * 





my throat was sore. Also it was 


* * * 

BY MR. LASKEY: : 

Q. Then you recall this question and making the following res- 
: 


ponse: | 
s of the throat. When did you 


"Q, Tell us about the sorenes 
first notice that? "A. That evening. I mean, that day. It was like 
been trying all day--I mean, since that time, to 


sandpaper and I had 
I thought was glass. I had the feeling that I had swallowed 
ling, as well as quite 


_It was a real annoying fee 
" Do you recall making that response to that 


get up what 
it and that it was stuck. 





question? A. Yes, sir, Ido. 
Q. Then do you recall this: 


"Q, Other than the soreness of the throat, did you notice any 





other feeling of discomfort? "A. No. i 
"Q, On the day of the incident or the day following? "A. Well, 


the day following I noticed that I had pains in my stomach. 


"@, When was the first time you noticed any pains in your 
are concerned, it 


a, Oh, I guess it was, as far as days 
? 
what day." | 


stomach? 
was within the week. I don't know exactly 


Do you recall making those answers to those questions ? A. Yes, 


sir. ! 
ur recollection at that time was somewhat fresher than 


Q. And yo 
is that correct? A. Yes, sir. 


it is now, over a year later, 
Q. Now, turning to page 18, your 





to page 18. 


111 Concerning your contact with Dr. Connolly, and beginning with the 


first question on page 18: | 
"@, On the day following this incident, did you report to work? 


t recall, I believe I did. I think I went in. 


‘tA. Tam not sure. I don 


Honor please, and Mr. McGuire, 


SS 


90 


me when I saw it on my finger." 

Do you recall being asked that? A. Yes, sir. 

Q. "Q. It didn't continue to bleed for any period of time? 
"A. No, just for a little while. For a few days it was quite sore. I 
couldn't chew on that side." 

Do you recall being asked that question and making that response? 
A. Yes, sir. 

Q. "Q. As to bleeding, was it bleeding at the time you left? 
"A, The Hamilton? 

"Q@. Yes. "A. Yes-- 

"Q. So much so that you had to expectorate blood or-- "A. Oh, 
no, not that much." 

Do you recall being asked those questions and making those 
responses? A. Yes, sir, I do. 

Q. "Q. Was there more than one cut? "A. There was one upper 
and lower and one on the side here (indicating). 

"Q. And they were on the inside portion of the gum or the outside 
within the mouth? "A. Well, by the tooth. 

"Q. By the tooth. "A. I couldn't tell you what position they 
were. 

"Q. Not more than three cuts? "A. I don't know. I just esti- 
mated three because it seems to be coming from more than one part." 

Then you were asked about pain and you said they were painful. 
Do you recall those questions and answers? A. Yes, sir, I do. 

Q. And do you recall this question: 

"Q. Was there any cut on the tongue? "A. Just the side. That 
might have’ been a cut--on the side of my tongue. I noticed a -- 

"Q. On the tongue? "A. Yes, on the tongue. 

“Q. But it wasn't bleeding at that time? "A. A couple of-- No." 

Do you recall making those responses to those questions? A. Yes, 

sir. 

Q. Then you referred to a Dr. Harmon who was the Director of 
the Troubadours, is that correct? A. That is correct. 
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Q. You did not consult him medically? A. No, sir. 

Q. And during the course of one answer do you recall testif 
"I told him" -- meaning Dr Harmon -- “I wanted to be excused because 
my throat was sore. Also it was kind of rough.“ 

* * * * 

BY MR. LASKEY: 

Q. Then you recall this question and making the following res- 
ponse: | 

"Q. Tell us about the soreness of the throat. When did you 
first notice that? "A. That evening. I mean, thatday. It was like 
sandpaper and I had been trying all day--I mean, since that time, to 
get up what I thought was glass. I had the feeling that I had swallowed 
it and that it was stuck. . It was a real annoying feeling, as well as quite 

sore and noes " Do you recall making that response to that 
question? A. Yes, sir, Ido. 

Q. Then do you recall this: 

"Q, Other than the soreness of the throat, did you notice any 
other feeling of discomfort? "A. No. 

"Q, On the day of the incident or the day following? ve Well, 
the day following I noticed that I had pains in my stomach. : 

"Q. When was the first time you noticed any pains in your 


stomach? "A. Oh, I guess it was, as far as days are concerned, it 
was within the week. I don't know exactly what day." | 
Do you recall making those answers to those questions? A. Yes, 


sir. 





Q. And your recollection at that time was somewhat fresher than 
it is now, over a year later, is that correct? A. Yes, sir. : 
Q. Now, turning to page 18, your Honor please, and Mr. McGuire, 


to page 18. 
Concerning your contact with Dr. Connolly, and beginning with the 
first question on page 18: 
"Q. On the day following this incident, did you report to work? 
‘A Tam not sure. Idon't recall. I believe I did. I think I went in. 
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The girl, the young lady that is my boss that was assistant to the Senator 
at the time, also a very dear friend of mine and a close friend, and I 
generally consulted her on things like that, you know, anything serious 
regarding work or things that I wanted to do, vacations and things, and 
she was always wonderful about advising me what to do, and I don't think 
I stayed all day at the office. Iam sure I didn't, because I think that 
was the day that we tried to make the appointment for Dr. Connolly." 

Do you recall making that answer to that question? A. Yes, 
sir, Ido. 

Q. Do you recall this? 

"Q. When was it you went to Dr. Connolly, do you recall? "A. 
Well, I think I said it was during the week, that week. I am not sure 
exactly which day it was. 

"Q. Did you go to his office? "A. Yes, I did. 

"Q. How long did you stay there? “A. At his office? 

"Q. Yes. "A. Oh, I couldn't even approximate it, Mr. Laskey. 

"Q. Did he give you any treatment? "A. He gave me some 


medicine plus saying I should try to eat as often as possible and to 
watch my movements for glass." 
Do you recall making those responses to those questions? A. Yes, 


sir, those were my statements. 

Q. And your recollection was fresher at that time than here today? 
A. I recall it now. As I stated, I did not remember going to Dr. 
Connolly's office. But I do from your statements. 

Q. Now that your recollection is refreshed, do you recall making 
these responses to these questions: 

"Q. What type of an examination did he give you? "A. Well, a 

general examination, quite thorough. 

"Q. A general examination of your throat? "A. Yes. 

"Q. He didn't give you a general physical examination? "A. No, 
because he suggested that I go to a doctor that would be more equipped 
for that, with all sorts of, you know, instruments and so forth. 

"Q. Just what procedures did he follow after you went to him? I 
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assume that when you went in, you first told him what you had ex- 
perienced? "A. Yes, I told him the story. | 

"Q. Then when he started to make an examination, what did he 
do, to the best of your recollection? “A. Well, examined my throat, 
and he gave me--I told him about the pains, and you see Dr. ‘Connolly 





had been my family doctor, had been our family doctor, and I have 

never had any, serious pains or been hospitalized or had any kind of 

injuries at all except as a child, falling out of a tree or something, 

skinned knees and splinters and things. So therefore, he knew that the 

pains were actually the most important thing and he suggested that I go 

to Dr. Fred Geier." Do you recall making those responses? A. Yes, 
sir. | 

Q. You were not experiencing any vocal difficulty at that time, 
were you? A. I beg your pardon. 

Q. You were not experiencing any vocal er aaa at that time, 
were you? A. I beg your pardon. 

Q. You were not experiencing any difficulty at that time in 
talking? A. No, just pain; that is all. : 

Q. Now. : 

"Q. Sticking now, for a moment, to the actual examination, 

did he use a tongue depressor? "A. Yes. ) 

"Q. Or anything of that kind? "A. Yes. | 

"Q. Did he use a depressor and-- "A. And he gave me some 
medicine. : 

"Q. Let's just stick to what he did in the examination for the 
moment. Did he use a light to examine inside of your mouth and throat? 
"A. Yes, he always used the regular instruments a doctor would to 
look at the throat. 

"Q, He used a light and a tongue depressor? "A. Yes. 

"Q. And a mirror similar to a dental mirror? "A. The instru- 
ment he has I believe has all those things on it. | 

"Q. It has a mirror on it? “A. It has a mirror on it and a light 
on it and the depressor. It all comes in one. 7 
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Do you remember making those responses to those questions ? 
A. Yes, sir. 

Q. (Reading). "Q. In addition to examining your throat, did he 
examine the inside of your mouth, where the cuts you have told us about 
were, on the gum and the tongue? "A. Yes. I think he said something 
at the time about there being blisters on the side of my tongue and my 
mouth. 

"Q. Did he do anything else by way of an examination? "A. Well, 
just took the history of it and other examination; just--I don't know. 

"Q. He took your history? "A. Yes 

"Q. And he looked into your throat and into the oral cavity: The 
mouth, gums and the tongue? "A. Yes. 

"Q. Anything else that you can recall that he did? "A. No, 
nothing that I can remember. 

"Q. He didn't take your blood pressure, pulse,temperature? 

"A, Well, I said he took the regular examination. 

"Q. You see, I don't know what the regular examination is. 
"A. I'm sorry. 

"Q. So, if you could detail it as much as possible-- "A. He 
took the--I think I said the metabolism and heart, blood pressure and 
so forth, and things--I don't know exactly everything that he did, what 
he did, but I know that he used quite a few instruments like that, I 
like the strap on the arm and the heart--I don't know what they call 
them, ear phones or what, what the instrument is; a stethoscope. 

"Q. You meana stethoscope? "A. Yes. 

"Q. Being an instrument with something like ear phones which 
he puts in his ears? "A. Yes. 

"Q. With a little metal piece he applies? "A. That's right. 

"dQ. And listens to the heart and lung action? “A. That's right. 

"Q. Did he have you disrobe for this examination? "A. Well, 
just--I think I just unbuttoned my shirt. 

"Q. This strap to the arm which you mentioned, was that a type 
of an instrument which-- "A, I think it was to register blood pressure. 
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"Q., Did they use a little bulb to pump UDP Asi aCeS. i 
"Q. It was not what you call an electro-cardiogram where you 


had plates strapped to your arms and other portions of the body and 


lay still for several moments while the instrument was-- ae No. It 
was just a little black strap around my right arm and it was tied or put 
with a leather belt and then they used a little pump at the end of it on a 
tube. Then it deflated itself. | 
"Q, Did he take your temperature? "A. Yes, he did. 
Do you recall making those answers? A. Yes, sir. : 
Q. (Reading) "Q. And pulse and respiration, as far as you know? 
"A, Yes. ! 
"Q. And also used the stethoscope on heart and lungs? "A, Yes. 
"Q. Anything else, other than the examination of the ens of 
the mouth and throat? "A. No. i 
"Q. How long were you there? "A. Well, I couldn't really Say. 
"Q. Give us your best estimate. "A. Well, it would be hard to 
estimate because I don't keep, you know, didn't keep track of any time. 
I'm afraid I really couldn't estimate it. | 
"Q. Did you go in the morning or the afternoon? "A. | I think it 
was in the afternoon because Dr. Connolly is generally out until 12:10 








on emergency calls. 

"Q. Had you worked on the day that you went to him for his 
examination? "A. I don't remember. Miss Aikens, the young lady I 
spoke about already, and I were talking about making an appointment. 

I think mymother and father, the night before and the day it happened, 
had suggested that I see Dr. Connolly as soon as possible. And there 
was no way that I could call and say to the office--I think now I recall 
ie that. I did go in the following day because there was no way that 

I could call the office and tell them I wouldn't be there the next morning, 
and during the session where we were generally terribly busy, and I 
went--I had to go in. That was one of my duties was to be there to open 
up the office for the Senator in the morning. And when Miss Aikens 

got in we went over it and she thought that I should go see the doctor 


' 
| 
| 
| 
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at the Senate, but then one of the gentlemen came in the office and he 
said there was no sense in fooling around with that, that I should go 
right down to my own doctor and find out what was wrong and get the 
treatment that was necessary as soon as possible. 

Do you recall making those responses to those questions? A. Yes, 
sir. 

Q. (Reading). "Q. Did you go after work or did you leave work 
early to go to Dr. Connolly? "A. I left work early. 

"Q. You did or did not have an appointment with Dr. Connolly? 
a. Edid have an appointment with Dr. Connolly, but I think all that 
week I left work early; I'm not sure. I can't remember very well." 

Do you remember making those responses? A. Yes, Ido. 

Q. (Reading) "Q. Well, did your visit to Dr. Connolly con- 
sume more than one-half hour, eliminating any time you might have 
been in the waiting room? "A. Oh, I'm sure it must have been much 
longer than half an hour but I don't know-- 

"Q. Was it as much as an hour? "A. I would say so, yes, be- 
cause it was-- 

Q. Was it more than an hour? "A. Well, yes, I think it was 
more than an hour. 

"Q. How much more? "A. Well, when we were speaking in terms 
of how long before, I was thinking in terms of an hour and a half or two 
hours. — 

"Q. You don't think it was more than two hours? "A. No, I 
don't think so. 

"Q. But it was something closer to an hour and a half and possibly 
as much as two? "A. Possibly as much as two, yes. 

"Q. And that excluded any time when you were waiting for Dr. 
Connolly? "A. Well, I didn't--I generally don't have to wait for Dr. 
Connolly, unless I don't have an appointment. iS 


Do you recall making those responses to those questions? A. Yes, 
sir; I do. | 


I have no further questions. 
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THE COURT: Mr. McGuire? 
REDIRECT EXAMINATION ! 
BY MR. McGUIRE: | 
Q. Mrs. Winston, would you tell us if you have ever gone to 
medical school? A. I have. 2 
@. Yes. A. No, sir, I have not. 
Q. Now, in one of the portions of your answers that were just 
read to you by Mr. Laskey-- A. Yes, sir. 
@. In which you said--I will start right in the middle-- "And when 

Miss Aikens got in we went over it and she thought that I should go see 





the doctor at the Senate, and then one of the gentlemen came in the office 
and he said there was no sense in fooling around with that, that I should 
go right down to my own doctor and find out what was wrong and get the 
treatment that was necessary as soon as possible.” Now, did that 
gentleman have some indication as to what your complaints eS ? 
A. Did he? 
122 Q. Yes, the one that said you should go to your own Goctor: instead 
of the Senate doctor? A. Yes, sir. 
Q. Do you recall what the complaints were at that time ? A. Pain 
in the stomach. 
@. Pardon me? A. Pain in the stomach. 


* * * 


MRS. PETER O'NEILL 
* * * 
DIRECT EXAMINATION 


BY MR. McGUIRE: 
Q. Mrs. O'Neill? A. Yes, sir. 
* * X* * x 





Q. And you are the mother of the Plaintiff Jeanni Winston here, 
are you not? A. Yes, Iam. | 


Q. And do you recall an incident in which your daughter was in- 
jured in April of 1954, that there was such an incident? A. ‘Yes, I do. 

Q. Now, at that time was Jeanni living with you and Mr. O'Neill? 
A. Oh, yes. | 

Q. She was single at that time? A. Oh, yes. 
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Q. Now, would you tell his Honor and these ladies and gentlemen 
of the jury what you recall as to the time you first saw your daughter 

127 after she had had this injury? Can you do thatforus? A. Yes, 

I think it was my birthday, and she was taking us for dinner, daddy and 
I, that is. 
* ak * 
BY MR. McGUIRE: 

Q. Do not tell us things that you may have heard about what 
happened. If you will just start with the time that you first saw your 
daughter that evening, tell us where you were. A. We were supposed 
to meet her and I was supposed to go to. dinner, Jeanni was taking us to 
dinner, and we met her there with a handkerchief at her mouth and a 
young man with her, I forget his name, from the Senate, I think. 

128 Q. Was there anything unusual then? A. Yes, she hada hand- 
kerchief at her mouth coming out of the hotel. We did not go for dinner, 
and then we went home and I called the doctor. That was all. 

Q. Now, you had treated her at home for various illnesses during 
her whole lifetime, had you not? A. Well, why yes, but she never 
had any serious illnesses. 

te * xe 

BY MR. McGUIRE: 

Q. Now, did you, as a mother who has treated her daughter, 
observe in your daughter any symptoms that required treatment? A. Well, 
she was in pain, and I called the doctor. I just do not know how to 
answer you. 

Q. Did she identify the location of the pain for you? A. Yes, it 
was in her throat and in her stomach, it was hurting here. 

Q. And did the bleeding at the mouth stop that time, or near 
that time? A, Well, I think it stopped sometime during the evening, 
during the night. I think it was after the doctor got there. I think it 
was still bleeding when the doctor got there, I am not sure, sir. 

Q. Now, prior to this time had your daughter had any complaints 
to you or complained to you of any stomach trouble that you know of ?. A. No. 
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| 
Q. Going to a doctor for any stomach trouble? A. a not for 


stomach trouble, no. 
Q. Had she complained of any throat trouble prior to this time? 
A. No, she could not. She was-- 
THE COURT: No, madam. ! 
BY MR, McGUIRE: : 
Q. No, just answer my question. A. No, she had not. Maybe 
a cold or something similar to that but nothing serious. : 
Q. Now, for how long a time approximately after this occurrence 
did your daughter continue to live with you and Mr. O'Neill? A. Could 
you repeat that? Until she was married. | 
Q. Did your daughter continue to live with you until the time of 
her marriage? A. Yes, she did, yes. 
Q. All right, and when was she married? A. Oh, I think it was 
June, 1956, June 1956, yes. I think it was the 22nd of June, 1956. 
130 Q. Now, did you observe her physical condition from the time 
of this injury, that was April of 1954--and let's take the thing piecemeal-- 
during the balance of 1954, did you observe her physical condition? 
A. Why, of course. | 
Q. And would you tell us what her physical condition was with 
respect, as you observed it, with respect to her throat and her stomach? 





A. Well, she just kept on having pain in her stomach and pain in her 
throat for quite a while. As a matter of fact, well-- | 
Q. Pardon me. A. Yes, she did have a pain in her throat-- 
Q. Did that continue through 1954? A. Yes, it Senet quite 
a long time, all the time she was with me. 
* * * * 
BY MR. McGUIRE: 
Q. Now, getting to 1955, did you observe your daughter’ s condi- 
tion during the year 1955? A. Yes. | 
Q. Now, what was her condition during 1955 with respect to her 
throat and to her stomach? A. The same as it was. Ido not think I 


understand you. 





i 
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Q. Was it the same as it had been before? A. Yes. 
MR. LASKEY: The witness can answer. 
BY MR. McGUIRE: 

Q. Did that condition continue? A. Yes, it did. 

Q. Up until the present time? A. Yes, it did. 

Q. Now, did you have occasion since your daughter's marriage 
to see her frequently? A. Yes, I did. 

Q. About how often do you see her since her marriage? 

* * * * 

THE WITNESS: Every day, or at least every other day. Iam 
not sure. 

BY MR. McGUIRE: 

Q. Mrs. ‘O'Neill, shortly after your daughter's injury in 1954, 
in May of 1954, approximately, did you observe whether or not your 
daughter checked her stools? A, Yes, I had to. 

* 3% * * * 

Q. Now, what did she do it with, a sieve or cloth, or something? 
A. I think it was a piece of cheese cloth, or something similar to that. 

Q. Now, on any of these occasions did that cheesecloth reveal a 
foreign substance? A. Yes, it did. 

Q. And what was the foreign substance? 

THE COURT: May we find out when was this, Mr. McGuire? 

MR. McGUIRE: I had asked her about in May of 1954. 

THE COURT: Is that what you are referring to? 

THE WITNESS: Yes, I do not know now, I think she was in the 
hospital then. Isn't that when she was in the hospital in May? 

BY MR. McGUIRE: 

Q. She was in the hospital. A. Yes, and Dr. Geier told me to 
watch for that. 

Q. And that is where he told her to use the cheesecloth? A. Yes, 
yes. 


Q. And then as I understand it you observed her using the 
cheesecloth at a later date? A. Yes. 


ie st tte as) : 
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* * * * * 





THE COURT: Do you know the month, Madam? 

THE WITNESS: It must have been May. I think it was May. I 
am not sure, though. | 

BY MR. McGUIRE: : 

Q. I believe you testified that you saw a foreign substance? 
A. Yes. 

Q. And what was the foreign substance? A. It was small pieces 
of glass. | 
Q. And did there come a time to your knowledge when that same 
piece of glass was shown toher doctor? A. I think it was given to 





him. He was called that day. It was given to him. 
* * * * * ! 
Q. Now, Mrs. O'Neill, before April, 1954, what did you observe 
the condition of your daughter's skin to be--referring to her face? That 
is, was it clear, was it marked, or what was it? A. No, she had 





clear skin. She never had marked skin. It was clear. 
* * * * * ! 
Q. Will you speak louder? A. Yes. Her skin was good. 
Q. And did there come a time when you observed that her skin 

was not good? A. Yes. i 
Q. And could you tell us approximately when that was, or not? 

A. It was later after she had this accident, she started scratching, I 

do not know, and getting nervous and just scratching her face and getting 





nervous. | 
Q. Did you observe her being nervous? A. Yes, yes x 

Q. Prior to this injury had she been nervous? A. Not that I 
know of, no. ! 


Q. Prior to this injury had she done any scratching of her face? 
A. No. | ! 
Q. Would you tell us whether or not from your observation that 


nervousness has continued to the present time? A. Well, I think it has. 
Q. That is what I wanted. I just wanted your observation. 
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MR. McGUIRE: That is all I have. 
* * * ad 


CROSS EXAMINATION 
BY MR. LASKEY: 

Q. Did I understand you to say that Dr. Connolly came to the 
house that same night that you met your daughter at 14th and K? A. I 
do not recall. I know I called him and I do not recall if he got there 
immediately or if he came around immediately at midnight or some time 
in the morning, sir. Iam not quite sure. I know he got there. 

Q. Is it your testimony that he came there within the 12-hour 
period following the time you got home? A. Oh, yes. 

Q. Well, your daughter had also consulted Dr. Connolly before 
this incident for a skin condition, had she not? A. No, not for skin. 

137 Shall I tell you what it was for? 


* * bd 


PETER O'NEILL, SR. 
* B * 


DIRECT EXAMINATION 
BY MR. McGUIRE: 
Q. State your name, please sir. A. Peter O'Neill, Sr. 
* * bi * * 
Father. 
Of Jeanni Winston? A. Yes. 
And do you recall an occasion in April of 1954 when your 
daughter received an injury? A. Yes, I do. 
138 Q. Now, would you tell his Honor and these ladies and gentlemen 


of the jury of that occasion--and may I please caution you not to give us 
conversations of the other people but what you observed. A. Yes. 
| : Well, Mrs. O'Neill and I had an appointment to meet Jeanni at 
and K Streets, near the Hamilton Hotel, on that day. 
Q = particular occasion, sir? A. Yes. That 
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We picked her up every night, actually, but this particular night I drove 
along past the Hamilton Hotel and I could not park, so we picked her 
up and she had a friend with her-- | 

Q. Was there anything unusual about her appearance on this 
occasion? A. Yes, she had a handkerchief to her mouth i she seemed 
to be in distress. : 

Q. Was there anything unusual about the handkerchief 2 A. Yes, 
there was blood, a very bloody handkerchief. 

* * a ae 

BY MR. McGUIRE: 

Q. Did you ask what was wrong? A. Yes. 

Q. And you learned what was wrong?. A. That is right. 

Q. And there was a conversation with her friend, I take it? 

A. Naturally. : 

Q. As a result of that conversation were you handed any particular 
objects? A. ‘I was handed a napkin, kind of soggy, a Hamilton Hotel 
napkin. | 

Q. What was in the napkin? A. There was glass. 

Q. And then would you tell us, did you go to dinner? Did Jeanni 
take you to dinner? A. No, she was in pain and she could not eat, and 








in distress, so we went straight home. 
Q. Now, did she complain of pain after she had reached home? 
A. Yes. | 

Q. And would you tell us in what locations or parts of her body 
she complained of pain? A. Oh, that particular evening it was in her 
mouth and throat, and I do not know whether she had pain ania else 
or not on that particular evening. 


Q. Did there come a time when she did complain of pain some- 


where else? A. Oh, yes, the following day she had pains in her stomach. 
Q. Now, we understand that your daughter lived with you for a 

couple of years thereafter. Did the complaints about pain in the mouth 

cease relatively quickly? A. No. : 
Q. The mouth I am speaking of. A. Well, the mouth was, well, 
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I actually could not go into that in very much detail. But I know she had 
a raw throat and could not swallow and a painful throat for quite a long 
time. Actually, I do not know how long. 

Q. And then did there come a time that she-was hospitalized? 
A. Yes. 


Q. And approximately how soon after the injury did that take 
place? A; I believe it was about a week or ten days after the injury. 


Q. Now, after that hospitalization do you know of your own 
knowledge--and not from what she or Mrs. O'Neill may have told you-- 
do you know from your own knowledge whether your daughter examined 
her stools? A. Yes, sir. 

Q. You know that of your own knowledge? A. Ido. 

Q. And do you know whether or not on any occasion she found a 
foreign body in making that examination? A. Ido. 

Q. Do you know what that foreign body was? A. It was a piece 
of glass. 

Q. And can you tell us the time--not the date, but with reference 
to, say, her return from the hospital, about how long after that it was? 
A. Well, on dates Iam not toomuch up on. I believe it was about a 
month or so after she left the hospital, she passed one piece. 

Q. And do you know whether or not that was shown to Dr. 
Connolly? A. Yes. ; 

Q. Now, during the rest of the time that your daughter lived 
with you can you tell us whether or not she complained of pain particu- 
larly with respect to her stomach? A. Oh, yes; many times. 

- Q. Did she complain of any discomfort with respect to her throat? 
A. Yes. 

Q. Now, with respect to the stomach, could you tell us with 
what frequency--and we are here asking only an approximation--that 
you were aware of such complaints? A, Well, it seems to me quite 
frequent. Practically every day she had some sort of pain. 

Q. How about her throat condition? A. Well, it was very raw, 
and she was not herself. ; 
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Q. Well, you are speaking now of immediately after the injury? 


A. Yes, sir. 

Q, Let's take the year 1955. That is what I would like to know 
about. A. Her throat has never been the same. 

Q. What was the frequency of the complaints in 1955 with respect 
to the stomach? A. Well, she could not swallow, of course, ‘sometimes 

and she never could sing again like she used to. | 

Q. Now, how about her stomach, Mr. O'Neill? A. Her stomach, 
she always complained about pains in her stomach. 

Q. Has she been making those complaints up to the present time ? 
A. Yes. 

MR. McGUIRE: I have no further questions, sir. 

MR. LASKEY: No questions. 

* * * * 

ALOYSIUS J. B. CONNOLLY 
was called as a witness *** 
DIRECT EXAMINATION 

BY MR, McGUIRE: 

Q. Will you please state your name, doctor? A. Dr. Aloysius J. 





Connolly. 

Q. And where is your office? A. 1635 Irving Street, Northwest. 

Q. And may Iask, doctor, where you attended medical school? 
A. Georgetown University. 

Q. And would you briefly give us some of your other qualifica- 
tions? Before I do that, doctor, do you have a specialty? A. Yes, 
internal medicine. 

Q. Internal medicine? A. Yes. 

Q. Would you give us some of your qualifications, please? A, I 

am a member of the American Medical Association: Fellow of the 
American College of Physicians: And a Diplomate of the American Board 
of Internal Medicine. : 

Q. And have you instructed in the field of medicine or do you 
now? A. Yes, I have been instructing in medicine in Georgetown 
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University from 1930 until now. 

Q. Would you speak a little bit louder so that all of us can hear 
you back here? A. Yes. 

Q. Doctor, do you know the plaintiff who is sitting at the table, 
Mrs. Winston? A. Yes. . 

Q. And she has been a patient of yours? A. Yes. 

Q. About when did she first become a patient? A. About fifteen 
years ago. : 

Q. And have’ you been her family physician since that time, 
doctor? A. Yes. 

Q. Now, doctor, did there come atime-- A. I should correct 
that to 20 years ago. 

Q. Doctor, did there come a time in April of 1954 when you had 
occasion to see the plaintiff in connection with an injury? A. Yes. 

Q. Did you make an examination of her at that time? A. Yes. 

Q. Will you tell us, doctor, just what you did with respect to 
examining the patient, prescribing for her, and so on, as of that time? 
A. Yes. MayI refer to notes? 

Q. Yes. 

THE COURT: Yes, sir. 

MR. LASKEY: I would like to find out what the notes are. 

THE COURT: Are these your own notes, taken in the regular 
course of duty? 

THE WITNESS: Yes, your Honor. 

Miss O'Neill consulted me complaining of symptoms that she 
stated arose after swallowing particles of glass a few days prior to 
seeing me. She said that she believed she had consumed particles of 
glass in a punch, and that she had experienced a very painful throat 


condition-- 
MR. LASKEY: Might we have the date of this, please? 
THE COURT: Yes. 


Do you mean the first visit in connection with this, doctor? 
Excuse me. The first visit with her in connection with this 
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incident in April, is that what we are talking about? 
MR. McGUIRE: Yes. 
THE WITNESS: I do not have the exact dates but in my notes I 
have "A few days following the incident, " and I referred her to ;another 


doctor who hospitalized her on the first of May. So, it was within a 
| 


| 
| 





ten-day period and very close to the incident. 

MR. LASKEY: Might I see what it is you are referring to there, 
doctor ? 

THE WITNESS: Yes, sir. This is the report I made to es at- 
torney. | 

MR. LASKEY: I understood the doctor was reading from his 
office notes. He is reading from a letter dated in 1958, written to 
Mr. Rotwein. : 

THE COURT: Do you have your original records, doctor? 

THE WITNESS: I do not have the records from which I made 
this. 


BY MR. McGUIRE: | 
Q. Was that made from records? A. Yes. ! 
Q. Kept in your office? A. Yes. 
MR. LASKEY: I would like to find out where those records are. 


THE COURT: Come to the Bench. ! 

(At the Bench. ) | 

THE COURT: I think they are entitled to know about the records 
and I did not want to talk before the jury; that is why I called you to the 
bench, 

I think Mr. Laskey is entitled to know where his original records 
are and what he did with them, and everything, and bring him up to at 
least this report. | 

MR. McGUIRE: I see. ! 

THE COURT: It may be well for you to do that. I will permit 
you to do it. | 

MR. McGUIRE: Yes, sir. 

While this report is in 1958, there were earlier reports in 
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connection with the same incident. The doctor is reading from what 
you might term a summary report. 

‘THE COURT: Well, that is the objection, I assume, Mr. Laskey 
is making. I think he is perfectly justified indoing it. He is entitled 
to have the underlying data for this. 

(In open court. ) 
BY MR. McGUIRE: 
Q. Now, doctor, do you have an earlier report, one made in 
1954? A. Yes. 
Q. Do you have one, doctor? A. Yes. 
Q. Now, doctor, would you tell us where the records are and 


what the records are like from which or upon which you base that 


report? A. The records are in my office. They are not ina formal 
shape. They are merely notes from which I got the information that 
I put into the reports. 

Q. Are they records that-- A. I do not have a case history card. 
They are merely notes. 

Q. And are those notes dated, doctor? Are all of them dated? 
A. No, not all of them. Some of them are dated and some of them are 
not, 

Q. Now, doctor, do you-- A. There is a great deal of my memory 
in the record at that time. 

Q. Atthattime? A. Yes. 

Q. You are now referring to June 11, 1954? A. I am referring 
to that letter, yes. 

Q. Doctor, do you have someone in your office to make records 
- and so on and so forth? A. No, I do all of my own. 

Q. You do that, yourself? A, Yes. 

Q. Doctor, would you refer now to the report of June 11, 1954? 

MR. LASKEY: May the Court please, might I ask a few pre- 
liminary questions ? 

THE COURT: Yes, 

MR. LASKEY: Doctor, you do keep notes and records of your 
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examinations and findings with respect to your patients, do you not? 

THE WITNESS: Yes, but they vary, depending upon the case. 

MR. LASKEY: And you have such office records and notes from 
which you prepared these two letters, do you not? | 

THE WITNESS: Yes. 

MR. LASKEY: And they are physically susceptible of being 
brought here to court, are they not? | 

‘THE WITNESS: I might answer that-- 

MR. LASKEY: Could you answer the question: Are they "physically 

susceptible to be brought to court? 

THE WITNESS: I can't say. I can't really tell you whether they 
are in any form that I could present or not. | 

MR. LASKEY: Can they be picked up physically and brought here? 

THE WITNESS: Some notes can. 

MR. LASKEY: Well, we were talking about records which you 
kept of your examination of patients. | 

THE WITNESS: Yes. 

MR. LASKEY: And you have such records concerning Miss 
O'Neill--Mrs. Winston? | 

THE WITNESS: I don't have a record that is consecutive in rela- 
tion to this case. 

MR. LASKEY: But you have already testified that you reterred 
to these records in the preparation of these notes? | 

THE WITNESS: I have notes. I have notes. | 

MR. LASKEY: And you referred to them in the preparation of 
this report? | 

THE WITNESS: Yes, usually, sir, I would say that I have records 


of my visits with Miss O'Neill, and consequently, my memory aoe 


back what was going on at the time. 

MR. LASKEY: I understand, doctor, andI cnacrstand| that the 
records which you have may not be entirely complete. | 

THE WITNESS: Yes. 

MR. LASKEY: But you do have records? 
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THE WITNESS: Yes. 

MR. LASKEY: And you used those records which were original 
office records? 

THE WITNESS: Yes. 

MR. LASKEY: In the preparation of these two reports? 

THE WITNESS: Yes. 

MR, LASKEY : And those records which you do have are physi- 
cally susceptible of being brought here to court? 

THE WITNESS: Yes. 

MR, LASKEY: Thank you. 

I object to these without the introduction of the original records. 

THE COURT: Come to the bench again. 

(At the bench. ) 

MR. LASKEY: In suport of this objection, I would like to say 
that I specifically mentioned to Mr. McGuire before this trial started, 
in the light of an experience we had with a doctor two weeks ago, ina 

_case in which we were involved, to make sure that this doctor-- 
that the doctor brought his office records. 

MR. McGUIRE: I requested the doctor to bring his office 
records. 

THE COURT: I think Mr. Laskey is entitled to those records. 
The only thing I can ask you at this time, Mr. Laskey--and I am not 
insisting upon it, I am just trying to be practical, if it can be done, and 
protect yourself--could we proceed with the understanding that such 
records as he has would be brought here? Or do you think that would 
be too hazardous under the circumstances? 

I have no doubt, Mr. McGuire, that you would have him bring 
everything that he had. So, do not think for one moment I am talking 
to you. 

MR. McGUIRE: I don't, your Honor. 

THE COURT: I merely meant Mr. Laskey is entitled to them, 
of course. 

MR. McGUIRE: I quite agree that he is so entitled, 
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THE COURT: I understand you do. I was speaking more to the 
record than you. I think you knew I was not referring to you, ate ae 
neither was Mr. Laskey. ! 

MR. LASKEY: In the interest of expedition, go ahead with the 
understanding, however, if it meets the court approval, that those 

records are to be made available to me and if I desire, I will 
have the opportunity to recall the doctor for cross examination. 

THE COURT: I think that is reasonable. : 

. LASKEY: I do not mean that I have to go out there to his 





office and see them, either. : 
MR. McGUIRE: No. Iam trying to protect Mr. Laskey's posi- 
tion. I just asked the doctor to bring the records. Now, he has just 
said something about some of his records being susceptible of being 
brought and some of them are not. I do not know anything about that. 
It is the first time I have heard it. If we run into that, I would like 
to know-- , 
MR, LASKEY: He has testified under oath that he did make. notes 
and that they can be brought here to court, and those I want to gee. 
THE COURT: Those that he has I think should be brought, that 
is all that you can ask him to do. If he does not bring them, that leaves 
Mr. Laskey to argue whatever he sees fit to argue. He can argue their 
absence, the absence of the records reflects on the reliability of what 
was here said. But, in any event, I will end up with this note, Mr. 
Laskey stating that in the interest of time he is willing to go forward, 
with the notes not being available at the present time. But with the 
distinct understanding that the notes would be made available to 
him, and properly, and that he, Mr. Laskey, would not be Fone to 








go to the doctor's office therefor. 
MR. McGUIRE: Should I say something to him? Don't you think 
I should? | ! 

THE COURT: Tell him that. Do you want me to? : 

MR. LASKEY: I have made this objection in front of the ek 

THE COURT: Let Mr. McGuire say it. 








MR, LASKEY: Fine. 

(In open court. ) 

BY MR. McGUIRE: 

Q. Doctor, will you be able to produce, to be brought to the 
court, what notes or records you have concerning the treatment of 
Miss O'Neill? A. Yes. 

Q. And we are proceeding with the understanding--and I might 
say that I will undertake to see that they are produced for Mr. Laskey, 
so that he does not have to go for anything. 

’ THE COURT: All right, sir. 

MR, LASKEY: With that understanding, I am perfectly willing 
to go ahead with the testimony. 

THE COURT: All right, sir. 

BY MR. McGUIRE: 

Q. All right-- 

THE COURT: There is just one thing. Come back once more. 

(At the Bench. ) 

THE COURT: I am interested in Mr. Laskey getting what he is 

_ entitled to. I am also interested in your getting such evidence as you 
think is appropriate for your trial, Mr. McGuire. I am wondering now, 
and thinking out loud, are these records going to be self-explanatory in 
so far as Mr. Laskey is concerned, or will we run up against a stone 
wall with reference to them? 

MR. McGUIRE: May I try to avoid some trouble? 

THE COURT: Yes. 

MR, McGUIRE: I frankly do not know. I do know the doctor 
does not have a nurse or secretary. ButI gathered from what he said 
that they might not be too self-explanatory. Iam wondering, now that 
we are at this, if this question is going to come up, I might as well 
ask the doctor to get them and bring them up. 

THE COURT: Mr. McGuire, please do not misunderstand me. 

: To be forewarned is to be forearmed. We may run up against a stone 
| ly, pace I think we had better cover 
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that contingency as well. | 

MR. LASKEY: My agreement was predicated on not only the 
records being produced but the doctor being made available for cross 
examination in this respect. | 

THE COURT: That is understood, then. : 

That was understood. : 

MR. McGUIRE: That is understand, yes. 

THE COURT: If need be, he will be available for cross eh 
tion after receipt of the records. 

MR. LASKEY: Yes, sir. 





THE COURT: All right. Now, somebody said something else. 
MR. LASKEY: Yes, I was about to inquire--you were about to 
go now into the testimony by the doctor which will entail the expression 
of an opinion by him as to the causal relationship between the incident 
of April 21, 1954 and the injuries which the plaintiff has testified to. 
MR. McGUIRE: Yes. / | 
MR. LASKEY: May I have the right of preliminary inquiry as to 


what he bases his opinion on? i 
THE COURT: I do not know what you mean, Mr. Laskey. 
MR. LASKEY: He is going to, I believe, testify in part based 
upon the opinion of other experts. I want to find that out before 
the damage is done. | 
MR, McGUIRE: It was on his opinion. : 
THE COURT: Allright. Now, I understand from you, Mr. 
McGuire, that he expresses his opinion? | 
MR. LASKEY: That is what I am afraid of. | 
MR. McGUIRE: I think it will be his opinion, your Honor. 
THE COURT: All right, sir. | 
MR. McGUIRE: You get me where I am afraid I might be mis- 
leading somebody. 
THE COURT: I am not anticipating that you are. 
MR. McGUIRE: No, but I mean inadvertently. 
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But there are certain things that he knows about this girl from 
past treatment, and certain results, and in his opinion as an internal 
medicine man there is a direct relationship between one and the other. 

MR. LASKEY: That is why I want -- 

MR. McGUIRE: That he is not here to--well, two specialists, 
their reports being negative as to finding a foreign body-- 

MR. LASKEY: I think I have a right of preliminary inquiry before 
the doctor is called upon for an opinion. You have indicated you have 

reached the point now that will directly lead into his expression 
of opinion. 

MR. McGUIRE: It would, yes. 

MR. LASKEY: Now, I would have the right to examine him pre- 
liminarily both as to his qualifications, which I have not conceded, and 
as to the basis of his opinion which he is about to express. That is all 
I want to do at this time. 


MR. McGUIRE: I have no objection to that. 


(In open court. ) 

MR. LASKEY: Might I ask certain preliminary questions ? 

THE COURT: Yes, sir. 

MR. LASKEY: Doctor, in connection with your testimony here 
today, I understand you are prepared to express certain opinions, is 
that correct? 

THE WITNESS: Yes. 

MR. LASKEY: Now, doctor, during the period from April 21, 
1954, to date, you have had occasion to refer the then Miss O'Neill to a 
Dr. Frederick Geier? 

THE WITNESS: Yes. 

MR. LASKEY: And he specializes in gastroenterology? 

THE WITNESS: Yes, sir. 

MR. LASKEY: And the purpose of that was to have a gastroscopic 
performed? SS ae 

THE WITNESS: Whatever means he thought best. 

MR. LASKEY: That would be one possibility? 
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THE WITNESS: Yes. | 

MR. LASKEY: And he, in fact, did perform a gastroscopie—- 

THE WITNESS: Yes. | 

MR. LASKEY: And they, also, had a GI Series? 

THE WITNESS: Yes. 

MR. LASKEY: As a result of those tests and Se ae he: 
gave you a report? | 

THE WITNESS: Yes. | | 

MR. LASKEY: And that report contained fodings: and conclusions 
and diagnosis? , 

THE WITNESS: Yes. 

MR. LASKEY: You also referred Miss O'Neill to a Dr. Lawrence J. 


Thomas, did you not? 
THE WITNESS: I did not, myself. She saw San on her own. | 
MR. LASKEY: And Dr. Thomas mepomen to you, homers con- 
cerning his examination? | 
THE WITNESS: He did not report that Steecty to me, sir. .He 





submitted a report to her attorney who has given me a copy of it. 

MR. LASKEY: You did consider that, did you not, because you | 
refer to it in your letter? ; ot - 

THE WITNESS: Yes. : | 

MR. LASKEY: And in that report of Dr. Thomas, are there con- 
tained certain findings and opinions and diagnoses? ! 

THE WITNESS: Yes. 

MR. LASKEY: And you took those into consideration in cect 
with this report? It is part of the total picture? : 

THE WITNESS: Yes. | 

MR. LASKEY: And you, also, referred her to a Dr. John Sullivan? 

THE WITNESS: Yes, sir. | 

MR. LASKEY: Who was, also, a Se 

THE WIINESS: Yes, sir. 

MR. LASKEY: And he made findings and Lei scaned opinions and 


| 


diagnosis which he reported to you, is that correct? «_ | 
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THE WITNESS: Yes. 

MR. LASKEY: And you included that in your consideration of the 
overall picture? 

162 THE WITNESS: Yes. ° 

MR. LASKEY: And the opinion which you are about to express 
here today is based upon the entire picture, including the findings and 
reports of these several doctors? 

THE WITNESS: Yes. 

MR, LASKEY: Thank you. 

May the Court please, may we approach the Bench? 

THE COURT: Yes, 

(At the Bench. ) 

MR. LASKEY: I object to any opinion testimony by Dr. Connolly 
upon the ground that a medical expert is not permitted to express opinions 
based upon the opinion testimony of other medical experts. I would cite 
the Mount Royal Cab Co. vs. Dolan. That is a Maryland case. I only 
have the Atlantic Citation, 179--Mount Royal Cab Company vs. Dolan, 
D-o-l-a-n, 179 Atlantic 54. 

I also refer the Court to 20 American Jurisprudence, page 724, 
the Section on Evidence being Section 862, and Annotation 98 which I 
have here, ALR, beginning at page 1110. 

‘The Maryland case, the Dolan case, there the Court held--it has 
long been consistently held by this Court that the opinion of an expert 
however qualified to speak can not be predicated, neither in whole nor 

in part, upon the opinions, inferences and conclusions of others. 


whether such opinions and inferences and conclusions be expressed by 


experts or lay witnesses. 

I have the Dolan case here, if you care to see it. 

There is another earlier case, Quimby vs. Greenhawk, 166 Mary- 
land 335, 171 Atlantic 59, in which the Court held--"Although a medical 
expert may base his opinion upon the facts testified to by another expert, 
the witness may not have submitted to him as a part of the facts to be 
considered in the formation of his inference and conclusion, the opinion 
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of such other expert on all or some of the facts to be considered by 
the witness from whom the answer is sought. To do so would destroy 
the premise of fact upon which an expert by reason of his own peculiar 
technical skill and knowledge is permitted to give in evidence his own 
inference and opinion. "’ | 

And there are in this Annotation many other cases to the same 
effect. Unlike most annotations I did not find any significant positions 
to the contrary. : 

The viciousness of the question in the proposed testimony is well 
illustrated in this case by the fact that one of the si ae be 
excused to get those reports? 

THE COURT: Yes. 

MR. LASKEY: Particularly that of Dr. Lawrence J. Thomas, 
contains a conclusion which, in my opinion, is not founded in any re- 
corded findings which are anywhere to be located in connection with 
the medical examination of this plaintiff. I cannot cross examine Dr. 
Thomas through Dr. Connolly. | 





I am also informed that Dr. Geier'’s reports to this Seon: in- 
| cluding reports of gastroscopic ex-rays and gastrointestinal series, 
and that also-hospital records and records concerning her hospitaliza- 
tion, none of which information or material is in the record in this 
case--and it would be impossible for me to effectively examine, or 
cross examine this witness when the testimony is given on the subject 


_ of those examinations and decisions. 
* * * * * | 
THE COURT: So there will be no question, Iam going to hold 
in the absence of authority to the contrary, that this doctor is not in a 
position to express an opinion pitched on and based on, in whole or in 
part, opinions of others who have not been called, and thereby not 
having been subjected to cross- examination. | 


* x * * ad 


DR. ALOYSIUS B. CONNOLLY 
¥ * * 
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DIRECT EXAMINATION 
BY MR. McGUIRE: 
Q. Dr. Connolly, would you tell his Honor and the ladies aad 
gentlemen of the jury, beginning from the first occasion that you saw 
Miss O'Neill after this mishap, would you describe for us what exami- 
nations you made, what you found, and any opinions that you may have 
formed solely on your own examinations and findings, as distinguished 
from any opinions of any other physicians? That is a very broad ques- 
tion, I realize that, doctor. Would you please take your time in covering 
it for us. 
MR. LASKEY: On the basis of the record I think the two ought to 
be separated. 
THE COURT: Maybe it would be better, sir. 
MR. McGUIRE: I beg your pardon. 
MR. LASKEY: Separate. 
BY MR. McGUIRE: 

Q. Give us then your examination and your findings. 

THE COURT: And withhold, at least for the present, your opinions. 
BY MR. McGUIRE: 

Q. Witbhold your opinion. A. Is this the first examination or a 
series of examinations? 

Q. Iwant you to start with the first time you saw her after this 
occurrence and cover the whole period that you have treated her for this 


occurrence, and you may do that in whatever order or whatever manner 


that you can give us your examinations and findings. A. Yes. 

THE COURT: Might I make one qualification to what you say? 

You want him to do it in so far as he can chronologically, of course. 

MR. McGUIRE: Oh, yes. 

THE WITNESS: When I was called to see Miss O'Neill the first 
time, after this accident which was a few days after it, from my own 
notes I have that on examination there appeared to be healing small 

177 - lacerations within the mouth and on the inner surface of the 
lips and on the tip of the tongue, to the number of about six such lesions, 
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averaging about a quarter of an inch. 

The throat appeared moderately inflamed without. discernible cuts. 
She stated swallowing was quite painful. On pallation of the stomach 
and upper abdominal area and reacted with muscle rigidity. ! 





Her temperature was normal. 
I reassured her on the unlikelihood of having swallowed any of 
the glass taken into her mouth, or the likelihood of its having passed 
through the intestinal tract in the absence of any positive evidence to 
the contrary. : 
I advised soft bulky foods, prescribed sedatives and anti-spasmodic 
medications and advised her to watch her stools for particles of glass 
and to keep me informed of her condition. iw shall I go on? 
Q. Yes. | 
MR. LASKEY: Let's get it to a specific now. : 
BY MR. McGUIRE: 7 | 
Q. At what period of time have you now reached, doctor ? A. This 
was two to three days after the«- 





Q. Isee. Then would you proceed with your examination and 
your findings, doctor? A, Yes. Wow about a week after this: examina- 
tion she reported that she was still having intermittent attacks of pain 
in the stomach, and that on one such attack it was accompanied by 
throwing up ofa small quantity of bloody fluid. Then I referred her 





to Dr. Geier, particularly because he used a gastroscope which is not 


used by too many examiners, because it gives a direct view of the stom- 
ach. : 
Q. Now, would you continue, doctor-- 
THE COURT: What date? That was about a week after what, 
doctor? : 
THE WITNESS: That was about a week after my first examination. 
THE COURT: And did you fix or approximate that time, sir? 
THE WITNESS: Yes, your Honor. I have the date of her accident, 
my memory is definite on seeing her within two to three days later, and 
the date of her admission to the hospital is definite, which was right after 


seeing Dr. Geier. 
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THE COURT: All right, sir. 

~’ BY MR. McGUIRE: 

Q. Then did you have occasion thereafter, doctor, to examine her? 
A. I had occasion while she was in the hospital, under Dr. Geier's general 
care, and at home at various intervals from then on through to the present. 

-Q. Did I understand you to say that you did see her while she was 
in the hospital? A. Yes, I was in to see her daily. 

: Q. So then after she was discharged from the hospital, did you 
have occasion tosee her? A. Yes, her pains and complaints remained 
about the same for about three weeks after her hospitalization, and then 
she had a period of remission--well, before that I have in my notes that 
she showed me a.piece of glass which she said she had recovered in her 
stool. That was shortly after her visit or stay in the hospital. 

Q. Doctor, did you direct her to check her stools or sieve her 
stools? A. Yes, as I stated a little while ago, to watch them or use a 
sieve. 

Q. Did you testify that she showed you that glass? A. Yes, sir. 

Q. Doctor, I show you plaintiff's exhibit 10 and perhaps to aid 


_ in your identification the paper from which that one-- 

MR. LASKEY: That is not in evidence, Mr. McGuire. 

THE COURT: No, sir, 

MR. McGUIRE: If the doctor may not see it, may I offer this in a 


evidence? : 
MR. LASKEY: I object. thane has been no identification of any- 
thing except.exhibit 10. an | 
-BY MR. McGUIRE: 

Q. Doctor, I showed you exhibit 10. Can you identify that for us 
now? A_ It certainly looks like the piece of glass she showed me. 

Q. The piece of glass she showed you back in 1954, had it been 
washed or was it still dirty? ‘A. It was still dirty. | 

“Q.: Now, would you continue, doctor, with relating any further 

--examinations or findings? A. She stated at the time of the passage of 
the ‘glass that she had pains at the anal outlet and I gave her medication 
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for soothing that. For a while thereafter she was relieved of symptoms. 

Now, the upper abdominal pain and tenderness of the same chara- 
cter reappeared later at irregular intervals. 

Q. Doctor, that pain, did you make any tests to ascertain if that 
pain was there or a test that would produce it? A. I would palpate, 
feel her abdomen and push it down. 

Q. By palpation you mean pushing it at various places? A That 
is right. 

Q. Allright, doctor, would you continue? A. July 15, 1955, she 
consulted Dr. Thomas. I am not to go into that? i 

Q. No, sir. Just your own further examination? A. Yes. 

Q. And findings. A. The same abdominal symptoms have re- 
appeared at irregular intervals for varying duration until the present. 
This is from a report I made April 14, 1958. | 

And the most severe episode occurred September 5, 1957, when 
she was brought to my office in the late afternoon by fellow workers who 
carried her because she was unable to walk, from a car into my examining 
table, without putting her down. She was doubled up, it being geoareatts 

abdominal pain. | 

I am not reading this. I am just referring to it. She was | unable 
to stand or straighten at that time. | 

From her doubled-up position, due to extremely acute pain in the 
mid-abdomen, I was unable to examine her until I had administered a 
narcotic. When that had taken effect, she localized a sharp cutting pain 
in the mid-abdomen which was brought out by pallation or pressure on 
the area that she referred to. She stated that the attack had started 
very suddenly while at work and she was brought immediately to my 
" office. When the narcotic was sufficiently effective she was sent to her 


home. Then she could straighten up and walk out of the Citic’, with 


some assistance, she was not carried out. 
I saw herlater that evening and at that time she had vomited and 
showed me fresh blood that she stated that she had vomited. 
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The pain remained moderately severe for a few days, during which 
time she vomited small amounts of blood on two or three occasions. She 
was treated with narcotics, sedatives and anti-spasmodics which relaxes 
spasm in the gastrointestinal tract and reduced pain that way. She was 
restricted to soft and fluid materials. 

Q. Now, doctor, without stating what your opinion was, after your - 
examination on this occasion--the symptoms that you found--would you 


tell us whether or not there was a change in your opinion at that time? 
* * * % * 


THE COURT: Now, doctor, I understand he is not askingfor — 
your opinion. But, whatever your opinion was, did it vary? Isthat .. 


what you are asking? 
MR. McGUIRE: Did this occasion have an effect on it or alter it - 
in anyway? 
THE WITNESS: Yes. 
BY MR. McGUIRE: 
Q. That is all we want now, doctor. A. Yes. . 
Q. Now, doctor, did you make any further examinations of the ae 


plaintiff, or did she improve after that episode? A. She improved now: es 


In this report I did not incorporate the fact that she was. brought ‘into mye 
office about 2 month before this occasion by her husband: 

Q. And would you tell us about that? A ‘He carried her: in in 
his arms, and she had the same sort of: ‘pain. rélievéd by narcotics and 
then localized to the epigastric area. right under ‘the ‘breast: bone. That 
was not as severe--not nearly. as severe: ‘as the one. I referred to. - 

Then she consulted me ‘over the. telephone some time-- let's: see, 
if I have it--the last week of. May, 1958. - She’ ‘consulted me over the - 
telephone telling me that: she. was being driven to work by a companion z 
and on the way felt that. she was going | to vomit. “They. ‘stopped. the car : | 
and that she vomited. some blood into’ the street, and. that it-wasac-. 
companied by: moderately severe abdominal pain of rather short: dara- 7 eS 
tion, and she had returned. home, and came to my office on | April 1, 3 


~ 
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1958, and the symptoms had then subsided, outside of the residual ab- 


dominal tenderness. , 

Since that time she has consulted me principally by telephone be- 
cause I have given her her treatment, medications and so forth, and 
most of her reports have been in the nature of reports, and there was 
nothing new that I had to add to her treatment, and I have only seen her 
once since or subsequent to that April date of this year. 

I have here history during that interval, however. 

Q. You do have that? A. Yes, I was brought up to date on her 
history:just yesterday, and have made a record of it, as she gave it. 

Q. Isee. Will you tell us what that history is? | 

MR. LASKEY: I would like to know where it came from, first. 

THE WITNESS: From the patient. ! 

THE COURT: And that was obtained yesterday? 

THE WITNESS: That was obtained yesterday and these are my 
original notes. 
| BY MR. McGUIRE: 

Q. Would you tell us what that history was and what period it 
covered, doctor? A. It covers from April 1, 1958, when I last saw 
her in the office prior to this consultation. She was in the late, — 
of pregnancy at that time. 

‘* * * 

BY MR. McGUIRE: | 

Q. Now, doctor, at this point in your testimony, about Apri of 
1958, was it? A. Yes, April 1. 

Q. In this history did Mrs. Winston relate to you any specific 
complaints? A. On April 1? | 

Q. Or whenever you obtained this history? A. You mean this 
particular history? i 

Q. Yes. A. Yes, she told me about her course since = last 











seen her. 
Q. We would like you to give us the history that she gave you, 
doctor, in so far as it is her history and not in case any of it was-- 
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and I do not know--the opinion of someone else. Can you do that for us? 
A. Yes, I think I can do that very definitely. She told me that her ob- 
stetrician wanted to know what was causing her pain and to go back to 
her own regular doctor to take up that phase of it, that it was something 

he did not know the explanation of. That is all I was going to say 
then. 

Now, she has told me that since the birth of her baby in June, 
that the pain from the area that I have indicated before under the 
breastbone was knife-like in character, and also that there in what we 
call the left lower quadrant, the left lower corner of her abdomen, she 
had the same type of pain. At the same time. 

The pain was often relieved after fifteen or twenty minutes after 
taking medicine that I had prescribed. It might occur three or more 
times in a day when it was relieved, or it may last for several days. 
She stated that she vomited with all attacks of severe pain. 

And that her vomits were usually tinged at the end, after she had 
vomited, apparently emptied her stomach. 

Q. By tinged, how do you mean? A. Tinged with blood. 

Q. Proceed. A. She stated that on. August 2, she vomited and 
became dizzy afterwards and that the blood contained air bubbles. Now, 
there, again another doctor comes into the picture. 

190 Q. Doctor, during this time had she indicated whether or not she 
was taking the medications which you had earlier prescribed? A. She 
told me that she took them when she would have these attacks, 

Q. Now, doctor-- A.. She had had to get another doctor in an 
emergency. That is all I was going to state, at that time. About three 
weeks ago she had an attack with which she did not vomit blood-tinged 
material. 

Q. Now, doctor, from the time of this mishap up until the present 


time, could you tell us approximately how many occasions that you saw 
the plaintiff for this condition, and then the length of time of your con- 
sultations? A. During the first few months of it I saw her very fre- 

quently. I saw her initially atyhome.° I saw her in the hospital. I saw 
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her again several times at home, and in my office. This occurred early 
or about the first of May when I began to see her frequently. In 1957 I 
would estimate that I probably saw her thirty or forty times during the 
balance of the year, and during the next two ensuing years I have probably 
- geen her 20 times each. | 

_ This year I have seen her the least. Early--I would say not more 
than or or eight times this year. 

Q. That you have seen her this year? A. Yes. 

Q. How about-telephone? A. She has called me Se after 
things began to be pretty much the same she did not call me quite so 
frequently... She called me to,report and ask if she should take medicine 
or that she did take it. That was about the type of consultation. 


Q. Now, doctor--and this question, please, just state yes or no. 





Based on your own examinations, consultations and treatments, from 
April of 1954 to the present time, and independently of any reports of 
other physicians, are you able to give:an opinion as to whether or not 
there is a relationship between the mishap in April of 1954 and the condi- 
tions, namely, the stomach conditions, throat conditions for which you 
have treated the plaintiff during the past four years? : 

MR, LASKEY: I object. The additional ground on what we have 
stated heretofore, that the question calls for arelationship which is 
not-- . | 

MR. McGUIRE: Then I will rephrase the question. 
THE COURT: All right, sir. 
BY MR. McGUIRE: 








Q. If that question is concluded with, are you, based on your own 
examinations, treatments, findings and the history from the patient over 
these past four years, able, within reasonable medical certainty, to 
give an opinion as to whether the ingestion of glass in April of 1954 
was a competent producing cause of the conditions with respect to-- 
and stop at this--with respect to her stomach pain for which you 
examined and treated her? A. Yes. 
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Q. Now, do not answer this until his Honor has had an Seanad 
to rule on it. Will you tell us what that opinion is? 

MR. LASKEY: I object. 

THE COURT: Suppose you come to the bench. 

(At the Bench. ) 

‘THE COURT: Was your objection on that basis, Mr. Laskey? 

MR. LASKEY: The objection is that the testimony that is already 
given is that his opinion is predicated at least in part upon the opinions 
and conclusions of other doctors. 
| ‘THE COURT: Doesn't that go more to the weight of it than to the 
admissibility? He has now said--if the jury believes him--that what he 
is going to express by way of opinion is his alone. I think it goes more 
to the weight than to admissibility. 

MR. McGUIRE: That was my thought on it, your Honor. 

(In open court. ) 

BY MR. McGUIRE: 

Q, Doctor, will you state what your opinion is, please? A. My 
opinion is that she suffers from granuloma of the lining of the gastro- 
intestinal tract in more than one area, caused by the irritation of glass 
imbedded in the lining. 

Q. Now-- 

MR. LASKEY: May I have that answer read back? 

THE COURT: Will you read it, please. 

(The reporter read the record. ) 

BY MR, McGUIRE: 

Q. Doctor, would you explain--maybe some of these ladies and 
gentlemen understand you but I really do not--that granuloma, in layman's 
language? A. Yes. 

194 If a person swallows glass, it may pass through the intestinal 
tract with no harm done at all. If it does not pass out, it has two 
possibilities: One is to become imbedded in the wall, or to perforate 
through the wall and escape on the other side of it. That is unusual. 
The usual course is that it becomes imbedded in the wall under the 


4% 
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lining, in the same way that a splinter would on the skin. Then. a 
granuloma is an effort--it is commonly called--"proud flesh" when 
seen on the surface. It is a method by which healing takes place. But 
because of irritation, it does not become covered with the epithelium, 
the lining. , 

And then it is a tuft of delicate blood vessels uncovered by a mem- 
brane. Consequently, it bleeds easily, and freely, as a rule. : 

It is possible that one particle of glass could cause granuloma when 
another one could be healed over without that proud flesh. | 

My opinion is that there are areas where--because of her hemorrhage 
from the stomach which could not come from more than the first part of 
the intestine below the stomach and on up--that she must have some 
bleeding surface such as a granuloma there, and by her tenderness in 
the lower quadrant, which is over the last few feet of the bowel, and 
having passed blood in her stools on occasion, that she must have 

‘granuloma there. : 

It would be possible for a foreign body to move, a sharp foreign 


body to move without granuloma and cause bleeding by re-piercing 
the lining and making a new cut. That is a possibility. ButI ebiak that 


the granuloma is very much: more likely. 

Q. Doctor, you have referred to two areas: Could you draw us a 
stomach or indicate where, in your opinion, these two areas are in this 
case? A. I thinkI can. cs 

(Witness is at the blackboard. ) : 

The aesophagus, the tube coming from it comes down about like 
that, a straight drop, and then the stomach is shaped about like this | 
(drawing on the board.) | | : 

That is the first part of une Smaliinteatine and that is called the 
duodenum. | | 

Now the muscle here is rather heavy and it shuts off the stomach 
from the duodenum. Because of its constriction and closing effect, 
foreign materials could be caught there more likely than in a straight 
drop, for instance, from the aesophagus. | 
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The intestinal lining, however, is in irregular folds. These 
represent many loops of small intestines that occupy about the center 
of the abdomen. Like all of the rest of them, they have small folds. The 

ones to the stomach are larger portions. 

The colon starts down in the right lower quadrant as we refer to 
it, comes up about like this, and then like a curtain drape that you 
detach and tie up in the abdomen on one side, then on the other. Then 
it comes down and it tips in toward the center of the body to the rectal 
area, and the actual outlet of the rectum is called the anus, which is 
about two inches in length. 

Her pain is in about this area, in the left lower quadrant. It is 
not down in the rectal area on my examination. 

At first when she showed me the glass, she said that she hurt 
in this region--indicating--and I gave her medication to take care of 
that. 


These are the two sites--this is the one that is right under the 


breastbone which is like that. There is where I pressed and would get 
pain most of the time, and there is where I get the other pain--indicating. 

Is that all? 

Q. Yes, thank you, doctor. A. (Witness resumed the witness 
stand. ) 

Q. Now doctor, would you tell us whether, in your opinion, 
this condition was permanent or is it temporary? A. In my opinion 

197 ‘it is permanent. 

Q. Now, doctor, during the time that Mrs. Winston has been a 
patient of yours, for these twenty years, have you had occasion from 
time to time to observe her and form an opinion as to whether or not 
she was suffering from any nervousness in a medical sense? A. Yes. 

Q. Well, let us consider the period prior to April of 1954. What 
had you observed up to that time, doctor? A. She was unusually brave 
or stoical, and put up with pain, painful procedures, without any com- 
plaint or much show of pain. She was remarkably so, and even as a 
child, if she knew she was going to get stuck or cut, you would never 
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know it from her reaction particularly. 





Q. Now, would you tell us whether or not you observed any. change 
after this incident of April of 1954? A. Yes. | 

Q. And could you approximate a time when you first began to 
notice any change? A. I noticed that some months after this, and 
gradually the impression grew on me, that she was quite apprehensive 
and she would tell me so. For instance, sometimes I opened some of 
these skin pustules, and whereas she had, a few years before; put up 
with that without any show at all, she would put up her hands involun- 

tarily in fear and nervousness and say, "Wait a second. m She 
was quite apprehensive, in other words. | 


Q. Doctor, getting back to your stomach-- 
* * * * * 





Q. To your stomach evaluation, from the time that you first 
treated Mrs. Winston in April of 1954 for this condition, had your 
opinion been the same as it was that you announced here in the court- 
room, namely, that condition-- A. No, no. : 

Q. When did you come to the opinion that you stated here? And 
would you tell us what caused you to come to that opinion? A. Well, 
in the-- 

THE COURT: Now, we are not going to infringe, are we? 

MR. McGUIRE: No, this is just--doctor, you understand all of 
this is only from your own findings? A. That is right, in the very 
beginning I thought it was unlikely that she had swallowed glags, al- 
though I could see evidence that was consistent with glass in the mouth 


and throat--irritation. : 
* * * 
BY MR. McGUIRE: 
Q. Doctor, had you had occasion at any time to treat Miss O'Neill 
for any lesions or eruptions, for want of a better term, of the face? 
A. Yes. : 
Q. Would you tell us when that first occurred, please? Ap- 
proximately. A. That occurred about ten years ago when a was about 
fifteen. | 
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Q. Was that coincident with adolescence? A. Yes, during 
adolescence. 

* * 5 a cd 

Q. What was the course of that condition, doctor? A. She had 
a rather persistent deep-seated acne, as these pus pockets on and in 
the skin are referred to, which was in pretty good condition in 1952 and 
1953, and I felt that either by persistent treatment, or getting a little 

older, as these things begin to usually leave when a personis a 
little over 20, that she was getting better. 

Q. Now, doctor, was there any change in that condition after 
this occurrence of April, of 1954? A. Yes. She consulted me in 


.regard to her skin frequently after about six months after her mishap. 


Q. That is, her first consultation was about six months after the 
mishap? A. She usually would refer to her skin every time I saw her. 
It was an old story. But it had been relatively clear, and it became 
aggravated enough to open a few more of these pustules which was an 
unpleasant experience for her, about six months after the accident: 

And that has been the worst that it has been since then, 

Q. It has been worse than it has been since then? A. Yes, sir. 

Q. And have you had occasio from time to time to treat them 
since then up until the present time? A. Yes. 

Q. Doctor, with reference to the nervousness that you observed 
in Miss O'Neill, I believe your testimony was that she was nervous some 
time after this incident of 1954. Has that condition improved or gotten 
worse from then up to the present time? A. I think it has remained in 

about the same status since the time that I began to notice it. It 
built up for a few months and I have not seen much difference in it since. 

Q. Well,- doctor, based on your examination, treatment, observa- 


tion, have you an opinion as to whether or not the occurrence on April 21, 


1954 was a competent producing cause of the nervous condition which you 
have described? A. Yes, I have. 

Q. Would you tell us, doctor, what that opinion is? A. That the 
apprehension of pain, severe pain, at times hanging over her and coming 
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at irregular intervals has heightened her apprehension in general and 
made her more nervous and irritable--made her nervous and ee 
where she was not before. : 

Q. Doctor, may I ask you the same question, the same two ques- 
tions--perhaps I had better repeat the whole question. Based on your 
examination, treatment and observation, in your opinion with reasonable 
medical certainty as to whether or not the occurrence of April 21, 

1954, was a competent producing cause of the facial skin condition for 
which you treated her, I believe, beginning some six months 
after that occurrence? A. Yes. The aggravation thereof. : 

Q. The aggravation? A. Yes. ! 

Q. Would you tell us, was the occurrence--well, what ¥ was your 
opinion, doctor? A. That her skin became worse and she became more 
nervous at about the same time, which was some months after the acci- 
dent. | 





Q. And,did I understand you, when you said, "yes," you meant 


that the accident was a competent producing cause, in your opinion? 

A. I feel that the accident is a competent producing cause of the skin 

irritation. : 
Q. Have you an opinion as to the permanency or lack of per- 





manency of either the nervousness or skin condition, doctor? A. Yes. 
Q. What is your opinion? A. I believe that the skin condition 
will improve with time. The nervousness which I feel is part of-- 
| 


x * x * * 


THE WITNESS: The nervousness which has, I believe, aggravated 
it, will not continue to result in acne as she grows a little older, 
because it is a disease that is limited to early life in almost all in- 
stances, and does not as a rule persist beyond mid-twenties. eS I 
believe that will improve regardless of any influences. | 
That is because of the nature of the skin changes that occurs in 
different changes of life. 
So far as the nervousness is concerned, I stated that I believe 
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it had been on an even plateau. May I qualify that by saying I believe 
she has gotten used to it? She is nervous and apprehnsive but I do not 
think it as frequently alarms her as it did. I think, as long as she has 
the possibility of sudden pain overhanging her, that she will continue 

to be nervous. But she may become somewhat adjusted and I think she 
has become more adjusted to it, and as time goes on, will become more 


so. But not lose the apprehension. 

Q. DolIunderstand, doctor, that you relate the future time of the 
nervousness of it to the future time of the recurring pain in her stomach? 
A. No, Ido not think so, if I understand you correctly, Mr. McGuire. 

I mean that, if the stomach improves, I think the nervousness would 


lessen, too. But I think that as long as the stomach--if it goes on 
throughout her life--there will always be that degree of nervousness. 

But she may become more adjusted to it in her reaction to it, 
and her apprehension less. 

Q. Doctor, I show you plaintiff's exhibit for identification No. 6 
and ask you if you will tell us, is that your bill for the services to 
Miss O'Neill and Mrs. Winston? A. Yes, it is. 

Q. Would you tell us whether that bill relates solely to the treat- 
ment that you gave her because of this injury in April, 1954? A. Yes. 

Q. It does not cover any other treatment you might have given 
her? A. No. 

Q. And is that bill fair and reasonable for the services that 
you performed? A. Yes. 

Q. And is it a reasonable charge for similar services in this 
area? A. Yes. 

MR. McGUIRE: At this time I would like to offer in evidence 
plaintiff's exhibit 6--the amount of that bill, doctor? 

THE WITNESS: $438.00. 

THE COURT: With no objection, it will be received. 


(Plaintiff's Exhibit No. 6 previously 
marked for identification was received 
in evidence. ) 


MR. McGUIRE: I have no further questions. 
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* x 


CROSS EXAMINATION 





BY MR. LASKEY: ! 
Q. Dr. Connolly, when did you first form your opinion as to the 


existence of these--what do you call them? A. Granuloma? 

Q. Granuloma, yes. A. I began to think of it after her bleeding 
in September, 1954--1957. | 

@. And when did the opinion come to fruition? A. It came 
gradually through the persistence of pain, and with the appearance of 
blood. When blood persisted, I became more and more of that opinion 
for a definitive diagnosis. : 

Q. Then you have come to that opinion earlier than 1958? A. Yes. 

Q. Are there any-- A. Shortly after this episode in 1958. 

Q. Which episode? A. Of vomiting blood being brought in, and 
vomiting and passing blood. The blood was the key factor in bringing 
me to that opinion, and grew on me over a period of observation of a 
repetition of bleeding. | . 

Q. And that had all occurred prior to April 1, 1958? 7 That 
is what? I did not understand you. 

Q. All of those incidents had occurred prior to April 1, 1958? 
A. No, they occurred subsequently. The attacks of pain accompanied 





by a fairly copius amount of blood, either by rectum or by vomiting. 
Q. Where did you find any copius blood? A. In stools that Mrs. 
O'Neill or Mrs. Winston saved for me. I spent considerable time at 
the house the day of this severe pain inthe evening. If my memory is 
correct, she either passed--I definitely remember she went to the 
bathroom, passed a stool, and left it unflushed for me to go see at 
my request. | 
Q. And yet in Pony in response to Mr. McGuire's ee otonss 
the details of your physical findings, you made no reference to this 
fact until this time? A. Ido not quite understand you, Mr. Laskey. 





I have no record of her passing any significant quantity of blood prior 
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to this severe episode in April--or September--I am getting a little 
confused on the dates. The last September 5, I think that is, when she 
_ was brought in with that most severe attack. 

Q. September of what year? A. Of 1957. No, I have not seen 
her since early April of this year. 

These observations, my own observations of bleeding were be- 
tween September 5, 1957 and they were when her husband brought her 
in--no, they were not. Her bleeding was on September 5, and the rest 
of it is from history, because I was not present after that at any severe 
episode. Her history is that she has vomited blood at sometime, that 

the last of her vomit at least she has had severe pain. I saw the 
blood in the toilet bowl on the night of September 5, 1957. The rest of 
the blood is from her history. 

Q. Now,’ can you tell me when you formed your opinion with 
respect to -- that elusive term--granuloma? A. Granuloma. 

Q. Yes. When did you form that opinion, doctor? A. I would 
say within a few weeks following September 5. 

Q. 1957? A. Yes. 

= Ha ate 
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Washington, D. C.,November 18, 1958 
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DR. ALOYSIUS J. B. CONNOLLY 
CROSS EXAMINATION (resumed) 
BY MR. LASKEY: 

Q. Dr. Connolly, did you bring your office notes? A. I brought 
what I could find which is very, very little. 

I have no clinical notes on Miss O'Neill outside of the reports, 
and I have a few memorandums on charges. That is all I was able to 
find. 

Q. Let's see what you have. A. There is some notes on the 
patient. This is some notes on another member of the family, due to 
consulting with her about her condition. 

218 That is an old ledger card. That was part of her record. These 
are some recent notes I made (indicating). That is the only memorandum 
I have. 





95 


Q Referring to office notes--spread them out there for a moment, 





would you please? <A. Yes. 
Q. You have had occasion on Friday to refer to on several oc- 
casions office notes. For the purpose of refreshing your recollection 
I would like to refer to, first, page 4 of your testimony on Friday of last 
week where you said: "Yes, may I refer to notes?" | 
The question was "Yes." 
And the Court said, "Yes, sir." ! 
Then I said: "Q. I would like to find out what the notes are." 
The Judge asked you, "Are these your own notes taken in the 
regular course of duty?" | 
And you answered: "Yes, your Honor." 
Now, what do you have that refers to such notes? ca I do 
not have any notes taken in the course of treatne nt, sir, that I could 
locate. . I probably have her case in mind almost entirely from memory. 
219 If I made some notes which I believe I did, I cannot locate them. I 
have the reports and my letters in connection with her, and a is all of 
the notes that I have on the case. | 
Q. Now, these few slips of paper are what you metered to on page 
5 where you said, 'I don't have the exact dates. But in my notes, I have 
'A few days following the incident." and I referred her to another doctor 
w ho hospitalized her on the first of May." : 
Now, do you have that note where you have that entry? A. I have 
some notes as to charges but they are not complete. I have in mind one 
rather complete notation that I was unable to find. | 
Q. You were not able to find them? <A. No, sir. 
Q. What kind of a notation was that? A. That was a notation of 
all the charges against Jeanni O'Neill. 7 
Q. That is a financial record? A. That is right. 
Q. And not a clinical record? A. No. 
220 Q. Now, let’s leave aside financial records. We are talking about 
this type of record where I was asking you on page nine of the record 
where I said, "Well, we are talking about records which you kept of your 
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examination of patients." You said, "Yes. 
"Q. And you have such records concerning Miss O'Neill-- 

Mrs. Winston? "A. The Witness: I don't have a record that is 

consecutive in relation to this case." Then I asked: 

"Q. ‘But you have already testified that you referred to these 
records in the preparation of these notes?" Your response was: 

"T have notes; I have notes," 
Then again on page 10: 

"Mr. Laskey: But you do have records? 

"The Witness: Yes. 

"Mr. Laskey: And you used those records which were 
originally office records? 

“The Witness: Yes. 

"Mr. Laskey: In the preparation of these two reports ? 

"The Witness: Yes. 

"Mr. Laskey: And those records which you do have are 
physically susceptible of being brought here to court? 

"The Witness: Yes." 

Would you separate from those papers you have, leaving apart 
financial records, the notes which you have referring to Miss O'Neill? 
A. Mr. Laskey, I do not have any of my own notations. If I have made 
any, I was unable to find them. Her case is one that is in my memory. 
In the usual case of a diagnostic problem, a new patient, of course you 
take a considerable history and notation of your findings. 

Q. That is what you meant when you testified here under oath on 
Friday that you had notes in your office and you used those notes in the 
preparation of the three page report to Mr. Rotwein, her then attorney ? 
A. I assume that I had some notes on her. But I was unable to find 
them, and I believe that most of my information to Mr. Rotwein was 
from memory. 

Q. And not as you testified, from notes? A. I cannot say exactly 
because I thought that I had used notes. But in all probability I made my 


222 reports essentially from memory in conjunction with other reports. 
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Q. What notes do you have concerning Miss O'Neill, eliminating 

the financial records, eliminating those which deal with other members 
of the family? A. The only notes I have are the ones that I made as 





to her present condition last week. 

Q. Where is that? A. That is simply a written memorandum 
on the back of an envelope. ! 

MR. LASKEY: May I have a moment to look at this, your - Honor? 

THE COURT: Yes. 

BY MR. LASKEY: 

Q. Can you show me anywhere on this that you have "granuloma to 
the intestinal tract" indicated, any reference to that? A. No, I cannot. 

Q. May Ihave all of those notes? May I have them stapled, the 
ones which relate to Miss O'Neill, which are not financial? A. That is 
the only one. 

Q. That is the only one? A. That is the only one. | 

Q. What are these that you have spread out there? A. ‘These are 
financial records. | 

Q. Financial? A. Yes. 

Q. Iwas golng to offer them but there is nothing to offer, In your 
report to Mr. Rotwein of June 11, 1954, you concluded with the statement 
that your charges to that time were in the amount of $25; is that correct? 
A. That is correct, yes. 

Q@. And that covered the period where you had made the initia 
examination several days after the incident? A. Yes. | 

Q. Where you had again seen her and had sent her to Dr. Geier, 
there you had had her in the hospital, and where you had had following the 
report that she made to you, that she had passed some glass, . that 
correct? <A. Yes, sir. 

Q. Did you ever talk to Mrs. Winston's obstetrician? A. No, I 
never did. | 

THE COURT: I did not hear that. : 

MR. LASKEY: I asked him if he ever talked to Mrs. Winston’ Ss 
obstetrician. 








| 
| 
| 
| 
| 
| 
| 
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BY MR. LASKEY: 

Q. Did you know who he was? A. Yes, sir. 

Q. You never told him about the granuloma? A. No, sir. Through 
the patient-- 

Q. You have answered the question, doctor. A. Yes, sir. 

MR. McGUIRE: May the witness explain? 

THE COURT: I think you can ask him if you want to ask him some- 
thing later, Mr. McGuire. 

MR. McGUIRE: All right. 

BY MR. LASKEY: 

Q. Do you have any specialty, other than internal medicine? 
A. No, sir. 

Q. You are not a gastroenterologist, are you? A. Not primarily. 
Gastroenterology is part of internal medicine. But I do not specialize. 

Q@. There are many who do specialize in that field? A. Yes. 

225 Q. On at least two occasions you referred Miss O'Neill-Mrs. 
Winston--to gastroenterologist, did you not? A. Yes, ‘sir. 

Q. Because you felt they were more qualified than you were as to 
the specific diseases or injuries of the gastrointestinal tract? A. Par- CG 
ticularly in their facilities for examination. 

Q. And in their specializing inthat particular field which you did 
not specialize in, is that correct? A. Yes, in a sense I thought they 
could probably help. a 

Q. But you, yourself, are familiar with disorders of the gastro- 
intestinal tract, is that correct? A. Yes, sir. 

Q. What role does the emotions play in physical disorders of the % 
gastrointestinal tract? “A. It can play quite a prominent part. 

Q. Would it be fair to say that a very substantial percentage of 
disorders of the gastrointestinal tract result from emotional or psychic 
disorders? A. Yes, in all or in part. 

Q. And to that extent they are not what we call organic, isn't that 
correct? A: Where they are, in whole due to emotions, of course 

226 they are not organic. 
Q. What you call functional, is that correct? A. Yes, sir. 
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4 Q. They are psychological or mental factors? <A. Yes, sir. 

Q. What is a nervous stomach, doctor? A. Nervous stomach 
is a disorder of stomach functions due to its control by the nervous system. 
The nervous system controls its motility and secretion, principally, and 
these functions may be augmented or diminished through the nervous 
system. 

Q. Doctor, you have located two areas in which you have | testified 
that in your opinion there was a granuloma of the lining of the gastro- 
intestinal tract. One of those, I believe, you placed in the duodenum, 
right? A. In that general area, yes. | 

Q. In that general area where I now have the point of my pencil 
A. Yes. 

Q@. Suppose you come down and place itforme? A. In this 
general area. 

Q. That area which you have circled which is around the duodenum. 


Now, those two protusions are muscular, are they not? A. Yes, 





sir. 


Q. Now, where is the other one? A. The last lower = of 
the abdomen. ! 


Q. Where that circle you placed on the board Friday is. is that 
correct? A. Yes. | 

Q. Those are the only two you attempt to locate? A. Yes. 

Q. Would you resume the stand? How did you locate the one in 
the left lower quadrant? What was significant to you in placing it there ? 
A. The tenderness that she experiences on my examination and on other 
examinations of that area. i 

Q@. When you noticed pain? A. Yes, pain and serene - rigtdity. 

Q. Muscular rigidity can result from a voluntary or involuntary 
spasm, can it not? A. Yes. 

Q. And spasm does not necessarily have any relationship to pain, 





des it? A. It is considered an indication of tenderness of the under- 
lying structures, particularly when it is localized to one area z the 
abdomen. : 

Q. And tenderness of what structure? Would that be with the 





colon? <A. Yes. 100 


Q. The colon does not experience pain except on expansion, does 
it? A. It experiences pain on expansion or contraction. 

Q. Yes, and you can cut it with a knife with a patient conscious 
and it will not hurt, is that correct? A. Not the covering of it. 

Q. That is correct, isitnot? A. Yes. 

Q. So, of what significance is the pain? There was no obstruction 
here, was there? A. Inflammation will cause a stretching, and stretch- 
ing of the covering of the intestinal area will cause pain. 

Q. If there is a stretching of the intestine, there would be some 

obstruction, would there not? A. No. Iam speaking of inflamma- 
tion in the walls, which would cause stretching of the covering, such as 
an appendicitis condition; there is definite pain due to the congestion of 
the membrane covering the appendix which is the membrane that covers 
the -- 

Q. Yes, but the appendix is a way off in another location in the 
usual anatomical structure. We are not dealing with an appendix here, 
are we? A. No, sir, but it is the same essentially. Covering of the 
peritoneal covering, inflammation of that causes pain. 

Q. What else would that stretching cause? It would cause some 
other difficulty, would it not? A. It probably would cause spasm. 

Q. Now, what other factors entered into the making of your specific 
diagnosis, doctor? A. To the specific diagnosis, you mean? 

Q. Yes, I mean, that is the most significant thing you have said in 
this case, the granuloma of the intestinal tract. That's the only thing. 
A. That is my one diagnostic conclusion, to put a specific label on it. 

Q. And that is the only diagnosis, is itnot? A. The presence 
of, the basic diagnosis is the presence of glass which was in the gastro- 
intestinal tract. It can only--if it does not pass through, if it remains-- 
it can only be partially free or moving about freely or causing a granu- 
loma reaction within the wall. 

Q. That is the only significant diagnosis you have made in this 
case at anytime? A. Yes. 

Q. When did you first tell Mr. McGuire about this granuloma? 
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A. I did not tell Mr. McGuire about it until he heard it the other day 
| 


on the stand. 

Q. When did you first tell anyone about it? <A. Idid not use the 
term "granuloma" until I used it on the stand. What I mean, basically, 
is the presence of glass in there, and if Iam asked what my opinion is, 
what would be likely to be found, if, for instance, she had an exploratory 
operation, the diagnosis is granuloma. It could be free glass sticking. 
But it essentially means the presence of glass, and I cannot conceive of 
the glass remaining in the gastrointestinal tract without causing granu- 
loma reaction in the lining. | 

Q. But you did not tell Mr. McGuire and you did not tell ¢ anyone 
else, either, using the term "granuloma" or using the term, in| my opinion, 
this woman has glass in her stomach? You never told that until you made 
that statement on the stand here Friday, is that correct? A. I believe 
that in one of my reports I stated that, in my opinidn, this may | have re- 

sulted from the swallowing of an irritant body such as glass, and-- 

Q. All right; that is fine. A. In either report I believe = 

Q. How many reports did you make in this case? A. I made one 
in June of 1954, and one in April of 1958. 


Q. Now, in your report of June 11, 1954, you say "In my onion 
this might have resulted from swallowing an irritant foreign body such 
as glass"--is that what you mean? <A. Yes, sir. ! 


Q. Then you could not say there with reasonable medical cer- 
tainty. That is merely one of many possibilities, isn't it? A. At the 
time of my report I was not certain at all that there was glass remaining. 
I was merely stating that the findings were consistent with it, and i in my 
later report I tried to find if I said so, specifically, but at that time I 

was definitely of the opinion that glass remained in the cual 
testinal tract. 

@. Well, where did you say that? A. In the next to the last 
paragraph it is implied, not so stated. | 

Q. Iam asking you where you said it, and then we will get to the 
implications later. Have you said anywhere that in your opinion she has 
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glass in her stomach, in that report? A. Ido not believe Idid. ButlI 
cannot tell you now without looking it over. 

Q. Well, take your time and look it over and see where it says + 
specifically. Iam not talking about implications. I am talking about 
specifics of diagnoses. I do not believe this report contains a specific 
statement as to glass. It is merely a factual report of findings and pro- 


gress of the case. : 

Q@. And it was addressed to her then attorney, Mr. ‘Rotwein, and 
it is some three pages in length, and you knew, did you not, that it was to 
be used in connection with the preparation and trial of Miss O'Neill's 
case incourt? A. Yes, sir. 

233 Q. Now, what other specific factors entered into your finding 
which you testifiedto for the first time on Friday, that there was glass in 
her system? What else do you consider is a significant symptom? 

A. Until her severe attacks which began in September of 1957, I doubted 
that glass actually remained within her gastrointestinal tract. But when 

I saw these severe agonizing pains, saw the bleeding, and heard of other 
episodes of bleeding, I concluded. in my own mind very definitely that she 
still had glass within her gastrointestinal tract. 

Q. And you reached that conclusion, according to your testimony 
on Friday, a few weeks after the incident of September 5, 1957, is that 
correct? A. Yes, that is right. 

Q. And that was before you referred her to Dr. Sullivan, is it not? 
A. Yes. I was of the opinion that she had glass in her gastrointestinal 
tract. 

Q. Did you tell Dr. Sullivan that? A. I did not discuss the case 
with Dr. Sullivan until after he had examined her. 

Q. Would you read that question back? 

(The pending question was read.) 
BY MR. LASKEY: 

Q. Can you answer that? A. No, I did not talk with Dr. Sullivan 
until after he examined her. 

Q. Did you tell Dr. Sullivan your diagnosis at any time? A. I 
told him the history of the case and that she had swallowed glass and that 
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these symptoms had arisen. I do not know whether I--I told him, Iam 
sure, that I felt that there must be glass still within the —— 
testinal tract. 

Q. Are you sure of that, doctor, that you did tell him? A. Ican- 
not remember specifically, but I discussed the case with him over the 
telephone at some length, and I do not see how I could avoid telling him 
that--how I could have overlooked it, rather. 

Q. Let me ask you this, doctor: You have testified that you ar- 
rived at this diagnosis of yours of a granuloma of the gastrointestinal 
tract, in the lining of the gastrointestinal tract--you first expected or 
suspected it when these severe episodes were reported to you, and that 
that opinion of yours came to a fruition and you have made that diagnosis 

a few weeks after September 5, 1957; that is correct, is it not? 
A. That is the way I testified, yes, sir. | 

Q. Well, itis the truth? A. It is true in the sense that my 
opinion as of that time was that she had glass in the gastro-intestinal 
tract. : 


Now, whether it is specifically a granuloma or free glass, or glass 
partially imbedded, really was not significant to me, and when Iam 
asked for a specific opinion and diagnosis, as I am at this time or the 
last time I testified, the best opinion I can give is that there . a granu- 
lomalous reaction. 





But, as far as medically is concerned, it does not make any differ- 
ence whether it is a granuloma or glass imbedded in the lining of the 
gastro-intestinal tract. But it seems to me almost certainly, that it 
has to have a granulomalous reaction, and therefore, it is my opinion 
that that is the most likely diagnosis. 

Q. Now, doctor, we are talking about your opinion which you 
gave here in Court on Friday, where Mr. McGuire asked you: “Will 
you state what your opinion is, please." Your answer was: "My 
opinion is that she suffers from granuloma of the lining of the gastro- 

intestinal tract in more than one area caused by the irritation 

of glass imbedded in the lining." A. Yes. | 
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Q. Then we endeavored to find out when you first reached that 


opinion. And that is the only opinion you have given here in this case, is 
it not, as to the existence of a specific organic disease of the gastro- 
intestinal tract? A. That is right. 

@. So that is the only opinion we could be talking about at any time, 
is that right? A. Yes, that is right. 

I did not think of the word "granuloma" back in September. I thought 
of glass, and it was not necessary to try to define just what the glass was 
doing at that time. But when Iam coming down to a final verbal opinion, 
that that has to be the proper term. 

Q. And that is the opinion that we are talking about in this case, 
is itnot? A. Yes, sir. 

Q. And when I asked you on Friday, Dr. Connolly, when did you 
first form your opinion as to the existence of these--what do you call them 
--granuloma, and you said, yes, then you said, I began to think of it 

after a bleeding in September of 1957. 

Then I asked you, when did the opinion come to fruition? You 
said, it came gradually through the persistence of pain and with the ap- 
pearance of blood. 

‘when blood persisted, I became more and more of that opinion 
of a definitive diagnosis, speaking in medical terms, a definitive diagnosis 
of which granuloma would be the most significant, " is that correct? 

A. Yes, that is correct. 
Q. ThenIasked you: Did you come to that opinion early in 1958? 
"Answer: Yes.” 

Then you said, "Shortly after this episode in 1958."* You went on 
and clarified that, and we are talking about 1957. Then that was the 
episode of 1957, not 1958. 

Then the concluding questions were: 


"Q. Now, can you tell me when you formed your opinion 
with respect to that elusive term 'Granuloma?'" "A. Granuloma. 
"Q. Yes. When did you form that opinion, doctor? 

"A. I would say within a few weeks following September 5, 1957. 
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"Q, 1957? "A. Yes.” | 
So, that is when that opinion was fully born in your mind, and your 


specific diagnosis was made of granuloma of the gastrointestinal tract was 
made then, is that correct? A. Yes, sir. 

@. Now, when did you tell Dr. Sullivan that that was your rarace 
nosis, if you ever did tell him? A. I did not use the term "granuloma. wu 
at any time during the case until the last time I testified. 

Q. When, if at all, did you tell Dr. Sullivan that, in your 
opinion, Mrs. Winston had glass in her stomach which was causing bleed- 
ing and this pain that she was eomplaining of? A. I told him of her 
history and that it seemed to me that she must have glass still within her 
gastrointestinal tract. 

Q. Did you give him that as a positive diagnosis which you had 
reached on the basis of medical evidence which you considered com- 





petent and persuasive? A. I gave him that opinion. Now that is nota 
diagnosis of granuloma at that time. That is the opinion that there must 
still be glass remaining. | 

Q. Yes, you have qualified that, I think, just before. A. Yes. 

Q. I was asking you about that opinion, as now qualified. When did 
you give him that opinion? A. I talked to him once after he examined 
Mrs. Winston and at that time I do not know exactly what I said, but I 
do not see how I could have avoided saying what I thought. | 

Q. Iam not asking you, doctor, what you do not see how you could 
have avoided doing. I am asking you what you told him, talking toa 
specific case. A. Ido not think I could recall exactly what I said to him 
in that particular reference. | 

Q. How many times did you talk to him? A. Once. : 

Q. After you had referred hertohim? A. That is right. 

Q. You did not talk to him before referring her to him? A. No. 
Mrs. Winston went to see him before I had talked to him, which was an 
oversight. I had expected to tell him about the case before she saw him. 
But she saw him before I talked with him. | 

Q@. It was Dr. Thomas she went to on her own, wasn't it? A. Yes, 
but I had told her that I was going to send her to Dr. Sullivan. 
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Q. Is that what you meant in your report when you Say, "T then 
referred her to Dr. John Sullivan, gastroenterologist, for study’’? 

A. Itold her that I was going to send her to see Dr. Sullivan. I did not 
tell him. 

@. And you did not tell him what you wanted him to look for? A. 
No, I did not have any opportunity to talk to him. 

Q. And you talked to him once after he made his study? A. That 
is right. 

Q. Did you tell him you disagreed with him? A. No, sir, I do 
not think he gave me any opinion that I would disagree with. 

Q. Let me refresh your recollection, reading from your own re- 
port: "I then referred her to Dr. John Sullivan, the gastroenterologist 
for study. His findings were those of essentially spastic--of undemon- 
strable cause, and his recommendations similar to her previous ones." 

Did you tell him you disagreed with that diagnosis, Dr. Connolly ? 
A. No, sir. I did not disagree with that diagnosis because, as far as 
he is concerned, ‘he found-- 

Q. Lam talking about your findings, doctor. Did you tell him 
that you disagreed with his findings? A. No, only mine were more 
specific. 

Q. Did you put anywhere in this letter that you disagreed with his 
findings? A. No, sir. 

Q. The two are essentially incompatible, are they not? A. No, 


Q. Now, let me ask you this: What do you understand by his report 
of a very spastic intestinal tract of undemonstrable cause? A. Lack of 


organic disease. He had the history. He could draw his own conclusions. 
I did not ask him whether he thought it was glass or not, and I do not be- 
lieve he said. But he found, he made findings, and that is what he gave 
ta me over the phone. 
Q. Do you consider that that diagnosis and finding of his to be 
243 compatible with your finding and diagnosis which you have testified 
to here today? A. Yes, Ido. 
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Q. Do you consider it compatible? A. Yes. 


Q. Even though you have, in your opinion, a demonstrable cause 
and he has no demonstrable cause, is that correct? A. Yes. x 
Q. And, in your opinion, those two diagnoses are compatible? 
A. His was a report of a finding, and mine from the background of the 
case, on through, was more specific. 
Q. But you had referred her to him as a specialist? A. i That is 
right. : 
Q. Which you were not in that particular field? A. hat is right. 
Q. Now, what are the primary symptoms on which you based this 
diagnosis of granuloma of the gastro-intestinal tract? A. The sumptoms 
that I based my diagnosis of the presence of glass were, to begin with, 
the history, the findings of specialists up to the time of September, last 
year, then the pain, the vomiting of blood and the passing of blood, and 
244 the unpredictable and irregular recurrence of these symptoms. 
That is the basis upon which I arrived at the diagnosis of glass within 
the gastrointestinal tract. | 
Q. All right. Now which one of those symptoms is clinical? 
A. I beg your pardon? ! 
Q. Tell us what of those symptoms are clinical? A. The vomit- 
ing, the pain, the passage of blood from the stomach and the bowels. 
@. Allof this history? A. Yes. | 
Q. But you have undertaken in your testimony to reject all of the 
opinions of other experts, have you not? A. Oh, no. 
@. You mean your testimony here has been based in art upon what 
these other experts told you? A. In part? 3 
Q. In whole or in part? A. My own opinion, if she had never seen 
any specialists, would be the same as itis now. Their findings I felt 
were in support of the opinion; . they helped me to be more assured in 








my own findings. I found them always consistent with my findings and 
my diagnosis. : 

Q. None of them found granuloma of the lining of the gastroin- 
testinal tract, did they? A. I have never found it. You can't find that 
except by exploratory operation. 


i 
| 
| 


| 
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Q. Then you do not know that this young lady has a granuloma, 


do you? A. Ido not know it. But that is my diagnosis. 

Q. You consider it to be a possibility, is that the substance of 
your testimony? A. Well, more than a possibility. Ido not see how it 

c ould be absent. 

Q. And you base that primarily upon bleeding and pain, is that 
correct? A. Yes, sir. Granuloma is not, in itself, a disease. Itisa 
tissue reaction that can occur on any surface particularly. 

Q. What else causes bleeding of the stomach? A. Ulcers, in- 
flammation such as infection, malignant growths, benign tumors, all of 
which would be susceptible of diagnosis by the usual means of diagnosis. 

Q. Rupture of the sclerotic blood vessel, how about that? A. That 

_ would be rare within the lining of the gasto-intestinal tract. 
246 Q. But granuloma is also awfully rare, is it not? A. Not if there 
is an irritant. 

Q. How many other cases have you treated which you made a 
diagnosis of granuloma of the gastrointestinal tract? A. Ihave not 
made that specific diagnosis in any other case. 

Q. That you had a personal knowledge of any? A Yes, sir. 
From medical literature there are cases reported from or of granuloma 
from foreign bodies in the gastrointestinal tract. 

Q. You are familiar with the medical journals and rely upon them; 
is that correct? A. I rely upon their suggesting possibilities which I 
then consider. 

Q. Then you take that into account in the process of forming your 
medical opinions and diagnoses? A. Yes, sir. 

Q. How about some of the other causes of bleeding in the 
stomach? Isn't it a fact that the process of retching or vomiting, itself, 
can cause bleeding? A. Yes, sir. 

Q. And by your--by her own history that was the possible cause of 
bleeding in this case, was it not? A. I did not get the question. 

247 _. (The reporter read the pending question. ) 

THE WITNESS: Do you mean the retching? 
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BY MR. LASKEY: 

Q. Yes. A. Ido not know where that is. It may be in her history. 

Q. Well, the history, vomiting? A. Yes, if she retched and 
vomited enough, she could bring up blood. | 

Q. That could cause bleeding? A. That is right. 

Q. And she told you about having done it on repeated occasions ? 
A. That is correct. ! 

@. And that, in and of itself, would cause bleeding? A. Beg 
pardon, sir? 

@. That, in and of itself, would cause bleeding? A. That can; 
yes, sir. | 

Q. How about hypertension, portal hypertension, that could cause 
bleeding, could it not? A. Yes, sir. i 

Q@. How about any of the diseases, a number of them, they can all 

cause bleeding? A. Yes, sir. Blood disorders. 

Q. Peptic ulcer? A. Yes, sir. 

Q. Duodenal ulcers? A. Ulcers of any kind. | 

Q. Granuloma is somewhat similar to an ulcer, is it not? A. No, 
sir; one sense it is very opposite, because it is building up of ioe 








rather than an excavation in the wall. 
Q. As far as the bleeding surface is concerned? A. The ulcers 
often have a granulomalous base. It is an irritation phenomena, really. 


Q. They frequently occur from undemonstrable causes, too, do 


they not? A. Yes, but irritation is considered a Raia for granu- 





lomalous reaction. 

Q. But a person can have an ulcer without ever having had a 
trauma, can't they? A. Without having had what? | 

Q. Trauma, a physical injury? A. Yes, sir. 

Q. Nervous tension? A. Yes, sir. 

Q. You find that out by a gastroscopy, would you not? Or that 
would be one of the diagnostic approaches? A. It would be one that is 
seldom used. 

Q. Have you got any other causes of bleeding t that we have not 
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mentioned? A. Disorders of the blood, infection, breaking of blood 
vessels, ulcers, tumors, both malignant and benign. 

Q. How about diseases of the pancreas and appendix? A. Diseases 
of the appendix, in my recollection I have never known of bleeding from 
diseases of the appendix. 

Q. How about gall bladder? A. It is possible for some bleeding 
to occur in the region of the gall bladder, but I can never recall seeing or 
hearing of blood appearing, being expelled from any bleeding in the gall 
bladder or pancreatic areas. 

Q. You could have toxic causes of bleeding in the stomach, could 
you not? <A. Yes, they alter the blood vessel wall permeability. 

Q. You have already mentioned you could have infectious causes? 
A. Yes, sir. 

Q. And there can be nutritional situations, can there not? A. Yes, 
sir. 

Q. And then we have this very large area of cases in which you de- 
scribed as being a substantial percentage, of diseases of the gastroin- 
testinal tract which are of emotional or psychic origin, is that correct? 
A. Not as a cause of bleeding. 

Q. Can't they cause bleeding? A. If they cause ulceration, 
they may. In the absence of ulceration or intense congestion, they could 
conceivably cause bleeding by intense congestion. 

Q. Well, some of the psychological factors can cause a severe 
tension, can't they? A. Yes. Psychological factors can cause a 
severe tension. 

Q. So, if you get a severe tension cause, you have bleeding from 
the stomach, have you not? A. Ido not think you ever get bleeding 
without an ulceration. 

Q. The ulceration would follow the severe tension, would it not? 
A. That is correct. 

Q. So you would have bleeding from the stomach following purely 
psychic or emotional causes? A. If they caused an organic lesion. 

Q. They can cause an organic bleeding? A. That is right. 
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Q. So you.can have a bleeding from the stomach as the result, 
purely as the result of emotional and psychological factors, isn't that 
correct? A. Not purely from that. Because, if they cause an organic 


lesion, we.consider that the correct cause. | 
Q. But they are the direct cause of the organic lesion? A. They 


are a cause. Probably not entirely the only cause. | 
* * * * * * 
Q. In your familiarity with the writings of the medical literature, 
you are familiar with Dr. Henry L. Bokas of the cease) of 
Pennsylvania? A. Yes, Iam. 
Q. He is considered an authority on Rorcnaionael is he not? 
A. Yes, sir. ! 
Q. And his opinions are entitled to considerable weight, isn't that 
correct? <A. Yes, sir. : 
Q. Now, do you agree with Dr. Bokas when he says under psycho- 
genic language "There is no definite way of proving nor disproving that a 








patient is suffering pain. In practical experience persons are encountered 
who complain. of pain often localized to a given area. But the most de- 
tailed investigation fails to show any organic or functional derangeme nt 
that would account for its production."" Do you agree with that statement? 
A. Yes, sir, Ido. 

Q. How about gastritis, it is a cause of bleeding, is it not? A. ee 
sir. Severe gastritis particularly can cause bleeding. | 

Q. Was a spastic--tell us what a spastic stomach is. A. Itisa 

condition in which the stomach, the musculature is tightened in some 
degree of spasm. It is capable of being contracted or relaxed, and that 
is when it is more contracted than usual. 

Q. Severe spasms cause rupture of the tiny blood vessels and 
thus cause bleeding, can they not? A. Conceivably so. I have never 
seen nor heard of an instance where contraction, in the absence of any- 
thing else, has caused bleeding, except perhaps in very old people with 
sclerotic vessels. Or blood diseases or some backgraqund to ean them 
more susceptible. 


Q. Well, do you agree with Dr. Bokas that small hemorrhages 


| 
| 
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appearing as small irregular dark spots have been noted commonly in 
relation to superficial gastritis? A. Yes, sir. 

Q. That was one of the first diagnoses this young lady had, super- 
ficial gastritis? A. That is correct. 

Q. And that is a cause of bleeding, is itnot? A. Yes. 

Q. In andof itself, thatis? A. Yes, but she had no history of 
gastritis of undetermined origin. An irritant can cause gastritis, and 

she had the history of the irritant. 

Q. That had not eliminated the possibility, though, had it? A. Of 
gastritis, per se? 

Q. Yes. A. She had no symptoms. She had no history of di- 
gestive upsets or previous gastric complaints. The localization, if I 
recall from Dr. Geier's report, was in the lower part of the stomach 
where a foreign body would naturally go by gravity and not throughout the 
whole stomach wall. 

Q. What were these medications you gave Miss O'Neill or Mrs. 
Winston? A. Principally when pain was severe I had administered 
narcotics. And anti-spasmodics, drugs which lessened-- 

Q. You are required by law to keep a record of any narcotics you 
prescribe for a patient, are you not? <A. Yes, sir. 

Q@. Were those kept? Where are those records, doctor? .. 

A. Usually-- 

Q. Iam not asking usually. I am asking where are those specific 
records? <A. Ihave no record of it, sir. 

Q. Even though the law requires you to keep such a record? 

A. That is right. 
Q. What else did you prescribe for her? A. Sedatives, anal- 


gesics which are pain lesseners in the category below that of narcotics-- 
I am trying to think of the proper term for drugs which suit the gastro- 
intestinal tract such as magnesia solution or in suspension, and those 
medications which form a gell, of which there are a number. 

Q. But you have no record of them? A. No, Ihave not. 

Q. Now, you have conceded, have you not, that pain in the stomach 
can occur as the result of purely psychological factors. A. Yes. 
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Q. Now, if that is the case, in what field, in what special field of 
medicine would that fall? A. Psychosomatic medicine would be the 
specialty in which that would fall. 

Q. Who are the specialists in that field? A. Ican't tell you who 
locally is a specialist in that field. : 

@. Imean generally, by what denomination do they go? A. The 

specialty of psychomatic medicine. i 

Q. Aren't they psychiatrists? A. No, not necessarily. ! The 
best known ones I think are Wise and English in Philadelphia, who are 
internists with a special interest in emotional factors in disease. 

Q. Well, isn't that a field in which psychiatrists are also pri- 
marily concerned? A. Yes, thatis. I do not believe that there are 
pure practitioners of psychosomatic medicines unless they are'also 
internists or psychiatrists. I doubt very much that psychiatrists prac- 
tice the whole field, because there are limitations usually where 
psychiatry leaves off. 

Q. Psychosomatic--that means a disease for which there is no 
organic reason, right? A. Yes, sir. 

Q. And a psychosomatic situation can exactly oe in so far 
as observable symptoms are concerned, all of those symptoms which 
would be caused by an organic disorder? A. I can't say that they always 
would, Mr. Laskey. | 








Q. They very closely resemble it, however, do they not? A. They 





can come pretty near that. 

Q. And the psychosomatic actually feels the pain, is that correct? 
A. That is right. | 

Q. And it is not a case of malingering? A. That is right. 

Q. But there is no organic reason for its existence, isn't that 
correct? A. None that can be found, that is correct. : 

@. And then it is termed functional? A. That is right. 

Q. Did you.ever refer Mrs. Winston to any one for a psychological 
or psychosomatic consultation? A. No, sir. I never considered that 
necessary. | 
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Q. How did you eliminate the possibility that that was the cause of 
her condition? A. Her history was always compatible with her-- with 
our findings, and from my knowledge of her personality I considered her 
most unlikely to have psychogenic complaints. 

Q. But for a long period of time you had not been able to find any 
organic reason for her complaints, had you? A. Not organic, with the 
exception of the possibility of the foreign body. 

Q. And you singled out as the guilty agent, in spite of all these 
other possibilities to which we have had reference? A. Singled out 
what, Mr. Laskey? 

Q. You singled out the possibility of the presence of glass as the 
cause of this bleeding in spite of all of the dther possibilities that could 
cause it? -A. Yes, because we could not find any other cause, and this 
was the history. 

Q@. And you reached that conclusion in spite of the fact that no 
single specialist to whom you referred Mrs. Winston agreed with you, is 
that correct? A. No, sir, I do not feel that the specialists did not 
agree with me. I feel that all of their findings were a report of their 
findings, and that they were a report of their findings, and that they were 
totally compatible with my opinion. 

MR. LASKEY: Ihave no further questions. 

REDIRECT EXAMINATION 
BY MR. McGUIRE: 

Q. Dr. Connolly, the word "granuloma" has been uged, and you - 
have testified that you could have a granuloma in almost any area. To 
me it is not clear. I wonder if you would mind demonstrating for all 
of us, if you will, just what a granuloma is, perhaps diagram it for us, 

please. As you do that, doctor, would you explain to the jury-- 

MR. LASKEY: Don't erase that. 

THE COURT: Do you want more space, doctor? 

THE WITNESS: No, sir. Well, this will be all right, if the 

i jury can see it. - ny 

THE COURT: All right. 
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THE WITNESS: May I say, you get an area of skin-- 
BY MR. McGUIRE: | 

Q. Speak a little louder. A. --that if an area of skin is cut, normal 
healing is the bringing of blood and lymph, which is a part of pice, into 
that gap. | 

Now, this blood serum brings with it what are called fiber factors 
which create a substance called fibrin, which is a gelatinous material. 
It is a fluid at first and then little capillary loops grow into the area and 
eat that supply up until there is a gelatinous.filmin there. 

Then the blood vessels disappear and then this gealtinous : film 
hardens and that is what is called a scar, ‘and healing the smallest cut 
has a scar uniting with--uniting it when it heals. , 

Now, if a cut or a foreign body, a splinter or anything makes the 
skin or lining of an organ--if it breaks it, and this serum comes out 
into it and the little capillaries come in with it, and then something inter- 
feres with its healing over on the surface, these capillaries, these capil- 
lary loops remain and the fibrin does not part. | 

Consequently, that is then like semi-solid gelatine, =o as it fills 
up to some degree, that is called a granuloma. 





Now, granuloma is not a disease. It is a tissue reaction. Itisa 
pathological descriptive term. 

Sometimes where favorable circumstances come about and the 
epithelium does heal over, then the blood vessels shrivel up and disappear; 
the soft material hardens and there you have a scar which is, usually 

- Jarger and more projected on the surface. As long as it remains un- 

healed, though, the little loops of capillaries form--we call it granu- - 
lation tissue. It is simply a collection or a mound or something of that 

type. The granuloma, then, is a little collection of granulation 
tissue and it may be hardly visible to the naked eye or then it may be as 





large as a fist or larger. : 
BY MR. McGUIRE: | 
Q. Referring to the granuloma in the two areas which you had 
indicated on your diagram, would you tell us what would tend to keep 
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the healing process from becoming complete? A. Well, material - 
within the bowel passing over it could tend to keep epithelium from. 
forming on top of the injured area. 


Q. And that would prevent the scar from forming and the com- 
plete healing from taking place, doctor? A. Yes, or movement of. 


an irritant present could cause it, could keep it from healing. 


Q. Would you resume the stand, doctor? You testified in 
one paragraph in your report of April 14, 1958, by implication 
contained your diagnosis. Would you tell us what paragraph it is,. 
doctor? A. The last -- next to the last. 


Q. Would you read that for us? A. “On the basis of her 
medical history from the time of her accident until the present, it 
is my opinion that her present ailments are related to the injury 

265 which she sustained in April, 1954." By that I mean if she 
sustained an injury at that time, that her present condition which I 
believe to be the presence of glass still within the gastrointestinal 
tract, was the cause of her symptoms. 


Q. And, doctor, on that same page, refer to the third para- 
graph, you refer to an incident in the latter part of March. Did 
that have any bearing on your diagnosis to confirm it or to change 
it in any respect? A. Just as further confirmation. 


Q. And you testified, doctor, to a number of things that 
might cause bleeding in the stomach area, such as ulcers, disorders 
of the blood, falling bladder, gastritis, andsoon. And I believe 
you testified on Friday that Mrs. Winston had been under your care 
for something like fifteen or twenty years, is that correct? 
A. That is correct. 
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Q. And during all the time that she had been under your care, 
had you found any evidence of any of these other things which might 
have caused the bleeding which you observed in 1957 and 1958 | and 
since this injury? A. No, sir. 


266 Q. I believe you testified that it was conceivable or possible 
for such a condition to come about as a result of psychosomatic 
circumstances, psychogenetic, I believe you used both terms. 

Now, in your treatment of Mrs. Winston during these years has 
there been any indication to you that she was of that nature or of that 
type? A. No,I considered her exceptionally stable. | 


Q. Can trauma, doctor, that is, injury in people who are 
affected in a psychosomatic way, can trauma or injury be a cause of 
such a condition? A. A cause of psychosomatic affection? 


Q. Yes, sir. A. Yes. 


| 

Q. Did the passage of the piece of glass which has been offered 
in evidence, doctor, have an effect upon your opinion in this case? 
A. Yes. | 


| 
Q. Is there anything psychosomatic about that piece of glass? 
A. No, sir. i 


MR. McGUIRE: No further questions. 


RECROSS EXAMINATION 


BY MR. LASKEY: 





Q. Do you have the originals of these two reports, the one of 
267 April 14 and the one of June 11, which you have referred to from 
time to time? A. Yes, sir. 





* * * * ca * 


Q. And those are the only two reports which you have had refer- 
ence to here today? A. Yes, sir. 

Q: Doctor; there has been mentioned in the testimony and I think 
you referred to it yourself that on one occasion Miss O'Neill was unable 
to speak over the telephone. Do you recall that incident? A. No, Ido 
not, Mr. Laskey. 

Q. Do you have any knowledge of it? Did she ever tell you about not 
being able to talk over the telephone and her having lost her voice? 

A. No, Ihave no recollection of that. 

Q. If such an incident occurred--assuming that such an incident 
occurred--that would be a hysterical reaction, would it not? A. Well, 
not necessarily. 

Q. Couldn't it have been? A. It could be. 

Q. The same as a spasm could be a hysterical reaction, could it 
not? A. Yes. 

Q. I think you mentioned that trauma could be a cause of psycho- 
somatic adaptation, isn't that correct? A. Yes. 

Q. Now, in those instances, the evidences, the responses and 
symptoms of the patient are entirely inconsistent with the degree of 
trauma, isn't that correct? A. I don't understand your question. 

Q. Well, would it not be a fact that following some slight trauma, 
a patient evidenced symptoms which would not ordinarily be associated 
with the degree of trauma in other cases? A. Yes. 

Q. That you would then consider that the unusual severity of the 
- symptoms she was reporting was of psychosomatic origin? A. Yes. 

Q. That is, they were unrelated to the trauma as such? A. Or 
perhaps they were out of proportion. I think there is always a psychic 


influence to injury. There is, of course. 

Q. They would then in their severity relate to the psychological 
effect? A.. Yes, it would be out of proportion, the psychological 
response would be. 
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Q. The psychological response in this patient? ; A. Yes. 

Q. And not being of an organic cause? A. Thatis correct. 

Q. Now, in considering diseases of psychosomatic or psychological. 
order, wouldn't the fact of the patient having passed glass be a fact causing 
a psychological or psychosomatic reaction? A. It could, but it would 
tend rather to be a cause of sense of relief. | 

Q. But it also could be an additional cause of psychological con- 
cern to the patient, is that correct? A. It could be. 

Q. And that might evidence itself in hysterical reactions? A. It 
could. 


Q. You mentioned that for several years prior to this accident-- 
‘and this I should have done on my original cross-- 
THE COURT: If it is something you overlooked, I me you ask it. 





BY MR. LASKEY: | 

Q. You mentioned that sometime prior to April, 1954, you had 
treated Miss O'Neill for, I think you described it as a persistent and 
stubborn--I might not be using your exact language there--acne. A. Yes. 

Q. What caused that? A. Nobody knows exactly what causes acne, 
except that it is a disorder of the oil secretion glands of the skin occurring 
commonly in adolescence and usually disappearing with ne There 
are many factors but there is no specific cause. 

Q. You have no basis then of giving a cause to the acne condition 
which pre-existed this? A. No, sir. | 

Q. But you have no hesitancy in attributing the acne which followed 
the April incident to the incident, itself, have you? A. No, I mentioned 
that she had an exacerbation of acne when it had been rather quiescent 
for a considerable period. She had an exacerbation of it following the 
accident. . 

Q. You did not know what caused it in the first place, did you? 
A. Nobody knows specifically what causes acne. : 

Q. Well, then, how could you know that one particular thing 
caused its reappearance of the April-- of April, 1954? A. I do not 
think that I linked them together except the factual report that it was 
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exacerbated after the accident. 


272 Q. Now, refer to your testimony on Friday and Mr. McGuire's 
question: "And did I understand you when you said yes, you meant the 
accident was a competent producing cause in your opinion"'--referring 
to the acne condition? 

"A. Ifeel that the accident is a competent producing 
cause of the skin irritation." | 
Is that what you meant that you had not given an opinion 
definitely relating the two? A. If I understand what a competent producing 
cause is, and I have never come across the phrase before, I understand 
it to mean it is a possible cause of this condition. 

Q. Then you do not mean that it is a probable cause. It just might 
be? A. That is right. 

MR. McGUIRE: I move that the doctor's testimony with respect to 
the relationship between the acne and the accident-- 

THE COURT: If that be the doctor's opinion, ladies and gentlemen, 
you will ignore that. The doctor does not express an opinion that it was 
caused by what transpired here. It will, therefore be stricken. 

* ae * * 7 * 

MR. McGUIRE: In view of that, I will withdraw my objection. 

MR. LASKEY: We are now to consider the acne is out of the case. 

MR. McGUIRE: The jury has been so instructed. I do not think 
you can reinstruct them. 

THE COURT: No, sir, but Iam glad we came to the bench to check 

it, to make sure there was constant agreement of all of the parties. 
I would not want to cut you off of anything that belonged in, nor would I 
want to leave it in if it was wrong. 

(In open court. ) 
BY MR. LASKEY: 
Q. Doctor,' you testified with respect to the nervousness exhibited 


by Miss O'Neill. There are many, many causes of nervousness, are 
there not? A. Yes, sir. 


Q. Even more so, more causes of nervousness than there are 
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causes of bleeding in the stomach? A. Yes, sir. 

Q. So, your testimony with respect to her nervousness is the same 
as that which you just made here a moment ago with respect to the facial 
condition, that is that it was just possibly related to the incident of April, 
1954, isn't that correct? 

MR. McGUIRE: If your Honor please, I object on the grounds that 
there has been no testimony by the doctor to that. 

THE COURT: No, I think, ladies and gentlemen, you will not associ- 
ate this with the thing with which I have dealt. Suppose you os your ques- 

tion to the naked proposition of nervousness, as such. | 

BY MR. LASKEY: 

Q. Now, nervousness as such is only, in your opinion, just a 
possible result of the April incident, isn’t that correct? A. In my opinion 
I think it was a cause. : 

Q. Now, was that a personal opinion? A. That is a personal 
opinion. : 

Q. And not a medical opinion? A. Oh, no, it isa Esra and 
medical opinion. 

Q. But you must consider it only as a possibility, doctor, don't 





you-- | 
MR. McGUIRE: The doctor just answered that question. 
MR. LASKEY: I have a right to press him on it. I don't think his 
answer is susceptible of exact understanding. 
THE WITNESS: It is my personal medical opinion that both the 
skin and the nervousness were related to the accident. 
BY MR. LASKEY: 
As possible results? <A. Yes. 
And only as possibilities rather than probabiitien 
. No. I felt they were probabilities. 
Q. As to the nervousness ? A. As to the skin and to the ner- 
vousness. 
MR. McGUIRE: Your Honor, may we aporoach the bench? 
THE COURT: Yes. 
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(At the Bench.) 


MR. McGUIRE: I move your Honor to instruct the jury--I do not 
think I need to phrase it, but if Ido, to instruct the jury that they may 
consider the doctor's testimony with reference to the skin disease. 

THE COURT: Not as to causes but as to a matter of aggravation. 

MR. LASKEY: May I have the doctor's testimony written up on 
cross-examination, as soon as it can be done? 

THE COURT: Is this an appropriate time to do it? 

MR. McGUIRE: I think right now. 

(In open court. ) 

THE COURT: Now, ladies and gentlemen, a few minutes back I 
instructed you that you would ignore in your consideration the matter 
of any skin infection or disorder, or whatever it might be. 

I am going to withdraw that instruction to you, the doctor's testi- 

mony being that it was not caused by this occurrence of April 21, 
but in his opinion, it was an aggravation of that. It will be for: you to 
determine the weight of course which you will give to the part which re- 
mains, namely, the question of aggravation. 

MR. LASKEY: I have no further questions. 

MR. McGUIRE: No further questions. 

* * * * * * 

MR. McGUIRE: Before calling the next witness, and Iam saying 
this perhaps out of hearing of the jury, I would like at this time to show the 
jury exhibits--I think they are 2-A and 2-B, which I think are certain 
photographs. 

THE COURT: Are they received in evidence? 

MR. LASKEY: I object. 

THE COURT: Come to the bench. 

(At the Bench.) 

THE COURT: What is your objection, Mr. Laskey? 

MR. LASKEY: In that there is no credible evidence connecting 
the skin condition after April of 1954. 

THE COURT: By way of aggravation? 

MR. LASKEY: Yes, sir. 
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THE COURT: I will permit them to be shown. I think there is some 
testimony and it is for the jury to pass upon the credibility and not for 
the Court. | 

* * * * * | * 

THE COURT: Ladies and gentlemen, counsel has asked me to say 
that the husband of Mrs. Winston has been unable to appear--he has been 
unavoidably detained. 

DR. MARVIN CURTIS KORENGOLD 
* * * * 
DIRECT EXAMINATION 
BY MR. McGUIRE: 


Q. Would you state your full name, Dr. Korengold? A. Marvin 
Curtis Korengold. | 
@. And where is your office located? A. 1726 Eye Street, North- 


west. 
. And your occupation? A. Neurologist. 
And are you a medical doctor? A. Yes, sir. 
And do you specialize in the field of neurology ? A. Yes, sir. 

Q. Where did you obtain your medical training? Would you briefly 
state your qualifications? A. I graduated from the University of Minne- 
sota in 1945 with a degree of Doctor of Dental Surgery: In 1947 with a 
Bachelor of Science Degree; in 1949 with a Bachelor of Medicine Degree; 
1950 with a Doctor of Medicine Degree; interned for a year at Minneapolis 

General Hospital and received specialized training at the University 
of Minnesota, from 1950 until 1953 in the field of neurology. 

In 1953 I was called to the National Institute of Health in Bethesda 
as a Clinical associate in neurology and was there until 1955. 

I was on the teaching staff of George Washington University Hos- 
pital in Neurology from 1953 to 1955; since have been on the teaching staff 
of George Washington University. | 

I am a consultant in neurology to the National Institute of Health; 
consultant at the Veterans Administration and on the teaching staff of 
George Washington University. Currently Iam chairman of the District 
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of Columbia Medical Society's Section on Neurology-Neuro-surgery and 
Psychiatry for the year 1958 and 1959. 

Q. Thank you, doctor. 

MR. McGUIRE: I submit the doctor is qualified as a specialist in 
the field of neurology. 

THE COURT: Any questions preliminarily, Mr. Laskey? 

MR. LASKEY: No questions. 

BY MR. McGUIRE: 

Q. Would you tell the Court and ladies and gentlemen of the jury 
what is the field of neurology? What does itembrace? A. The field 
of neurology entails primarily the study of diseases or disorders or dis- 
functions of any aspect of the nervous system. This would include the 
brain, the spinal cord, the nerves and the muscles supplied by those 
nerves. 

Q. Now, did you have occasion very recently to examine Mrs. 
Jeanni Winston, the plaintiff here, doctor? A. Yes. 

Q. And when did you make that examination? A. November 10, 
1958. 

| Q. Was that done at my request? A. Yes. 

Q. And will you tell the Court and describe to the ladies and 
gentlemen of the jury what that examination consisted of, what you did in 
the course of that examination? A. The first portion of the examination 
is the taking of the history, and I was obtaining information from the pa- 
tient as to what her problem was, how it occurred, and exactly what her 
complaints were at the time I saw her. 

The second phase of the examination is the actual clinical evaluation 
of the patient. This is done both manually with my hands, and with my 

- medical instruments examining the various strengths of muscles, the 
functioning of the muscles, the functioning of the nerves from the brain 
to the head, to the mouth, to the throat, the rest of the body--the ex- 


tremities. I do not know how much detail you want me to go into, sir. 
* * * * 
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BY MR. McGUIRE: 


Q. Whatever findings you made that were important to you in your 
ultimate conclusions. Tell us the examination and the findings, just in 
your own way. A. Well, I think I might sum it up by saying, that the 
patient performed all of the various tests in the examination in a normal 
fashion, with the following exceptions, which I note specifically: These 
were important to me. 

(1) There was a marked perspiration of the soles of her feet and 
the palms of her hands during her examination; ! 

(2) There were striking skin lesions on her face; 

(3) There was tenderness over the lower aspect of the sternum. 

The sternum is the breastbone, and it was the lower aspect of the sternum, 
the tip of this bone (indicating) that was tender to touch; : 

(4) That there was distinct tenderness in the left lower portion of 
the abdomen. We use the term "left lower quadrant," meaning that left 

quarter of the abdomen closest to the region of the — This was 
tender to touch and in any type of pressure. | 

The remaining portions of the examination were oot 

Q. Now, doctor, before you state any conclusions, did you obtain 
any history from the patient? A. Yes, sir. | 

Q. Would you tell us what the history was, sir, that you obtained? 
A. The patient stated that she was at a, I believe it was called "The 
Purple Tree, " drinking a fruit punch out of an unusual type of glass, 
rather large. She was drinking this through a straw. She stated that she 
had gotten about halfway through with her drink, sipping it through the 
straw, when she tipped the glass up to drink more and take some ice into 
her mouth. At that point, she stated, she noticed this peculiar sensation 
in her mouth, noted some bleeding, and was aware that it was not ice but 
was glass. | 

She stated there was bleeding from her tongue and trom other areas 
inside her mouth. She further stated that one piece was removed from 
her mouth. The waiter took this in his hand, identified it as ice, and in 

rolling it in his hand, proceeded to cut himself. She stated at this 











point the manager or head waiter came over, apologized for the episode, 





126 
and the patient stated she left and sought medical consultation the follow- 


ing day. 

She stated that immediately afterwards she noted some difficulty in 
swallowing. She felt soreness in her throat and she stated that although 
she was told that she probably did not swallow any glass, she was ad- 
vised to make a search of her stools for glass in the event any had been 
swallowed. 

She further stated that she was subsequently hospitalized for about 
five days because of pains in her abdomen and pains in her throat and she 
underwent special studies at the hospital including a special instrument 
that is placed down into the stomach for examination. 

She further stated after she was discharged from the hospital, 
the pains continued both in the throat, chest and abdomen, and that several 
days following her discharge from the hospital, she recovered a piece of 
glass from a stool sample. 

She told me that she had been seen by several doctors in the field 
of general medicine, internal medicine, and specialists of the stomach 

and intestines; that, at the time I saw her on the 10th of November-- 
some four years after the accident--she was still complaining of episodic 
difficulty with her'throat, with her chest, with her stomach or pains in 
the abdomen, describing some sensations of heaviness in her throat, 
periodic episodes where it became painful to talk or to swallow; a 
hoarseness in her voice, occasional difficulty in chewing, more marked 
during times of tension than at other times. 

She stated she may have these discomforts in her throat and voice 
and last several hours or may continue to occur into the following day. 

The episodes of pain in her abdomen she stated were episodic, com- 
ing and going at periodic intervals. 

She further described that she had been subjected to frequent 


headaches, marked increase in nervousness since the episode occurred. 

She further stated that her skin, which has been a serious problem 
with her, had been in general, normal in appearance prior to the episode 
and a few months following the incident, began to break out again and 
has failed to yield to treatment. 
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I believe this is the essence of her history. | 
* * * * * | * 





THE COURT: As a result of this examination, did you formulate 
an opinion, doctor? : 

THE WITNESS: Yes, sir. 

THE COURT: Having formulated that, will you state what it is? 

MR. LASKEY: Might I make preliminary inquiries as to whether 
there was any other basis for this opinion? | 

THE COURT: Yes, sir. Do you have any objection? | 

MR. McGUIRE: None. : 

THE COURT: All right. 

MR. LASKEY: Did you have any reports from other medical 
‘experts? 

THE WITNESS: Yes, sir. 

MR. LASKEY: Were they written reports? 

THE WITNESS: Yes, sir. 

MR. LASKEY: Did those reports contain diagnoses and tree 
and conclusions of those medical experts? | 

THE WITNESS: Yes, sir. | 

MR. LASKEY: Did you take them into consideration in whole or in 

part in reaching the opinion you are about to express here today? 

THE WITNESS: I think I could state that I took them then into con- 
sideration for that aspect of the examination that they pertained to. 

MR. LASKEY: And then you did take them into consideration in 
arriving at the opinions that you are about to express? | 

THE WITNESS: Part of the opinions that Iam about to express, 
if I may qualify this, sir. The reports were essentially confined to 
studies of the abdomen. In this respect I took them into consideration. 

MR. LASKEY: So, in part, at least, they form the basis of the 
opinion which you are about to express, isn't that the substance of what you 
are about to say? 

THE WITNESS: In reference to the abdomen; yes, sir! 

MR. LASKEY: I object to the opinion. 
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THE COURT: Suppose you come to the bench. 
(At the Bench. ) 

THE COURT: We have the same situation here which we had be- 
fore, don't we, Mr. McGuire? 

MR. McGUIRE: It seems to me, your Honor, about anything that 
is in those reports has already been brought in this case. 

THE COURT: Now mark it; I say, the same thing again to you. I 
am not ruling as to a hypothetical question pitched on any evidence in the 
case. You have certainly got a perfect right to it. That is in the case 
and it came in through direct examination, cross examination and redirect, 
and so forth. But, in the absence of your showing me something to the 
contrary, I think my holding would be the same as it was. 

MR. McGUIRE: All right, your Honor. Then I will continue my 
direct. 

THE COURT: All right, sir. 

(In open court. ) 
BY MR. McGUIRE: 

Q. Doctor,! you had just stated that these reports that you con- 
sidered had to do with the abdomen and I believe your field is neurology, 
having to do with the nervous system. Can you tell us, doctor, whether 
you made any diagnosis from a neurological standpoint, irrespective of 
the reports concerning the abdomen? A. Yes, sir. 

Q. You did make such a diagnosis, doctor? A. Yes, sir. 

Q. Would you please tell the Court and ladies and gentlemen of the 
jury what your diagnosis--your neurological diagnosis--was? 

MR. LASKEY: I ohject, if the Court please. He said he made a 
diagnosis. Now, the doctor has testified that he took into consideration 
these other findings. 

If we are going to have these in the case, it would be proper to in- 


corporate them in a hypothetical question so I know what we are dealing 
with. 

MR. McGUIRE: Your Honor, I just asked the doctor if he reached 
a conclusion, based solely on his neurological examination and independent 
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of these reports, and the doctor answered that he did. 

THE COURT: Doctor, the opinion which you are about to give is 
your opinion alone without regard to the opinion of these other, doctors? 
Let me change that to be fair with you, sir. 

In other words, are you in a position to give an independent 
opinion, meaning by that, independent of the diagnoses made by the other 
doctors? | 

THE WITNESS: Yes, sir. : 
THE COURT: All right, sir. Limited to that, you certainly 
may proceed. i 
MR. McGUIRE: My question was limited to that. : 
BY MR. McGUIRE: 

Q. Would you tell us .what that diagnosis was, doctor, please? 

A. Yes. My first diagnosis was that there was no evidence of an or- 
ganic neurological disorder. : 

My second diagnosis was that her difficulty was diagnosed as an 
anxiety state, secondary to the above-described accident and | sequelae. 
By "sequelae" I mean the aftermath of events that took place immediately 
or shortly after the swallowing of the glass. This would entail the prob- 
lems of doctors, hospitals, instrumentation, and the recovery of the 
glass. | 


Q@. Are these your conclusions, doctor? <A. Yes. 
* * * * * | 
MR. McGUIRE: May we come to the bench, your Honor? 
THE COURT: Surely. ! 
(At the Bench. ) | 

* * * * * | * 

MR. McGUIRE: Now, let me look at that again. Now, I do not 
know if that is going to be misleading to the doctor. Because the doctor 
is a neurologist, and the injury about which he has formed an opinion is a 
nervous injury, rather than a physical injury, though, which were 

caused by a physical injury. 

* * or. 
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MARVIN CURTIS KORENGOLD 
* * * * 
DIRECT EXAMINATION (continued) 
BY MR. McGUIRE: 
x * * * * 3 
Q. ***** Doctor, assume that prior to April 21, 1954, at 
which time Jeannie O'Neill Winston was 20 years of age--to be 21 
in August--she had had no complaints referrable to her stomach since 
childhood: 
That she had had no complaints referrable to her throat and voice 
but, on the contrary, had been singing professionally and acting in plays: 
That she had had an adolescent acne condition which had cleared 
prior to said date: 
That she had been generally calm and had shown no signs of 
nervousness: 
That on April 21, 1954, she drank some fruit punch containing no 
alcohol but which did contain pieces of broken glass: 


That she chewed and swallowed some glass and spit out some. glass: 


That her tongue and gums were bleeding from small lacerations: 
That she swallowed at least one piece of glass: 

That immediately thereafter her mouth, throat and stomach were 
sore and painful: 

That the pain in the throat continued with gradually reduced severity 
for a period of a week, but that the stomach pain continued with increased 
severity for more than ten days: 

That, at this time she vomited a little bright red blood: 

That a gastroscopic examination was performed: 

That approximately three weeks after the injury, she passed a 
small piece of glass in her stool: 

That pains in the stomach continued up to the present time at the 
approximate average rate of one to two or three times a week: 

That approximately one month after the injury plaintiff's throat 
became tightened so that she was temporarily unable to speak: 
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That, after the injury, plaintiff's throat and voice became, and 
continued to be, in a tightened or spasmodic condition so that the plaintiff 
was thereafter unable, either to sing professionally, or in public, or to 
engage in speaking parts professionally or in public: 
That, after the injury, plaintiff became nervous, and, as the months 


went by, became more nervous which condition has continued down to the 


present time: 

That about five or six months after the injury skin eruptions appeared 
on plaintiff's face: : 

Plaintiff's nervousness resulted in some picking of these eruptions 
and skin eruptions have persisted up to the present time: : 

Assuming, from the time of said injury up to the present, plaintiff 
on many occasions consulted her family physician and stomach special- 
ists and a throat specialist concerning her condition but did not obtain 
any substantial relief: i 

Assuming that ten days after said injury pallation of olaintitt s 
abdomen, the lower left quadrant thereof, elicited pain: | 

Assuming that similar pallation from time to time during the inter- 
vening four and a half years' time elicited pain in the same quadrant: 

Assume that in September, 1957, plaintiff was seized with an at- 
tack of stomach pain so severe that she was carried from her office by 
co-workers to her doctor's office but narcotics had to be administered to 
her before an examination of her stomach could be made: 

That some few hours after the administration of the narcotics, 
examination:revealed severe pain in the duodenum and also in the de- 
scending colon, and that at this time plaintiff vomited blood: 

Assume that within a month, a similar but only slightly less severe 
attack occurred during which plaintiff also vomited blood. 

323 Assume similar attacks but less severe from September, 1957 to 
March, 1958 with evidence of blood in the stools: | 

Assuming the facts that I have stated in this hypothetical question to 
be true and correct, have you an opinion within reasonable medical cer- 
tainty, based upon your experience, based upon your examination, and 
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based upon your findings as to whether the physical injuries sustained 
on April 21, 1954 that I have described, are a competent producing 
cause of (1) the initial and continuing pains in the stomach area as above 
described? A. Yes, Ido. 

Q. Youhave? A. Yes. | 

Q. (2) The initial and recurring spasms of the throat and other 
throat residual as above described? A. Yes, I do. 

Q. (3) The nervousness as above described? A. Yes. 

Q@. And (4) The lesions and eruptions on the facial skin which be- 
gan some six months after the April 21 injury and which are evident up 
to the present time? A. Yes, Ido. 

324 Q. Now, doctor, will you state what is your opinion with respect 
to whether the injuries received on April 21, 1954 are the competent 
cause of the initial and continuing pains in the stomach area as de- 
scribed? A. Yes, I believe they are. 

Q. And what is your opinion with respect to the initial and recurring 
spasms of the throat and other throat residual as above described? A. I 


- believe these are, as well. 
MR. LASKEY: Would you keep your voice, up? 
THE WITNESS: I believe these are, also. Iam sorry. 
BY MR. McGUIRE: 


Q. And the nervousness as above described? A. I believe this 
is direct-- 

Q. A little louder. A. I believe this is directly related, also. 

Q. And the lesions and eruptions on the face? A. This, I believe, 
is directly and indirectly caused by and aggravated by this, if I make myself 
clear. ! 

Q. By the injuries of April 21? A. This is not the exclusive cause 
but I believe this is a contributing cause and one in which there has been 

aggravation because of the injuries and nervousness sustained. 

Q. Isee. Now, doctor, would you explain that last answer with 

respect to the facial condition, please? A. There are many causes of 
skin trouble of this kind: Nervousness being one major contributing 
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cause. There are a great many other factors--hormones. Without 
going into detail, except to state that my feeling is that the nervousness 
and reaction that followed thisepisode and its aftermath was sufficient to 
aggravate any skin disorder or skin condition that she may have had 
| 
previously and helped produce the kind of fidgetiness--and I am using this 
sort of in quotation marks--nervousness, again in quotation marks-- 
that makes one perspire more freely with debris from the scalp rolling 
down on to the skin, scratching of the skin causing cross-contamination, 
and these in turn result in various types of infectious lesions which 
then, in turn, spread to other areas of the face. 
It is in this respect that I relate the skin condition as being agera- 
vated by, not being necessarily directly caused by. 
Q. Now, doctor, you used the term that you had the fecting--did 
you mean that is your professional opinion? A. Yes, sir. : 
Q. And, doctor, will you tell us whether or not these conditions-- 
let's take them again one at a time, the stomach condition, is permanent? 
Definite-describe it. A. I would describe it as a chronic state that, 


being present this length of time following the trauma, is apt to continue 
for an indefinite period of time. 

Q. How about the throat condition? A. I would feel the answer 
to be the same. The degree of it at this time following the onset makes 
me feel--my opinion is that this again is apt to persist for = indefinite 
period of time into the future. : 

Q. By "onset" you are referring to the episode of April 21? 








A. Episode of swallowing glass. 

Q. And the nervousness? 

A. Again the same opinion, that this is apt to continue in- 
definitely. These things unfortunately are not reversed very oated 

Q. By reversed, you mean "get better"? 

A. That is right. 

Q. And the skin condition, doctor? A. The same Sohne That 
this is apt to be a chronic problem. : 

MR. McGUIRE: I have no further questions, your Honor please. 
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CROSS EXAMINATION 


BY MR. LASKEY: 
Q. Doctor, you have not heard any evidence at any time concern- 
ing injury to the throat, have you? A. From the patient, you mean, sir? 
©. Yes. A. Only that the day following the accident, immediately 
following the accident she complained of soreness in her throat, and she 
told me that her throat was red as described the doctor, and sore, the 


following day when she was examined. 

Q. That could be caused by trying to clear the throat, feeling that 
you might have something in it rather than the actual presence of any 
foreign body? A. I would assume it might be caused by many different 


reasons. 
Q. Then you do not have any evidence that there was any organic 


injury to the throat? A. Only the information that the throat was sore 
328 and red, which suggests actual changes in the membranes of the 
throat, from whatever cause. 
Q@. But nothing of any lasting nature? A. Iam sorry. 
Q. Nothing of any lasting nature? A. Well, this I do not know. 
_@. Assuming that there was no discernible evidence of any cuts 
in the throat, that would be indicative that there was no throat injury as 
such, would it not, organically? A. I think it would only show that 
there were no cuts. There might be bruises or scratching, scraping of 
sharp pieces. 

Q. But you had no evidence of the existence of any such condition? 
A. My only information is that the throat was sore and red. 

Q. Now, the question put to you was, whether the physical injuries 
sustained on April 21, 1954, were a competent producing cause of the 
initial and recurring spasms of the throat and other throat injury as 
above described. 

What do you contemplate as being the injuries which caused the 
spasm of the throat? A. I interpreted the patient's history of having 

329 a soreness in her throat immediately after the swallowing of the 
glass and redness in her throat as described the following day on exami- 
nation as indicating to me that particles of glass, either in the process 
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of being swallowed or being coughed up caused some sort of scraping 
or irritation of the lining, which is quite sensitive. ! 

Q. And you have assumed that that continued? A. You mean up 


| 
| 


to the present time? 
Q@. Yes. A. No, sir. 
Q. What, in that, do you assume caused throat spasms? What 





physical injury which she suffered on April 21, caused this throat 

spasm? A. May I answer this ina general sort of way ? 

Q. Answer it the best way you can, doctor. A. All ight because 

I am not sure I have made myself clearly understood. : 

My feeling at my examination is that I could find no objective evi- 
_dence of any abnormality at this time. This would answer the question 





that you have put to me in terms of whether there is anything physical 

that I found. | 
@. Then you found nothing physical which was competent 2 

330 A. Nothing physical at the time of my examination. My opinion 

is that the physical changes that took place, plus the tremendous fear 

and anxiety that would go through an individual under such circumstances, 

this combination of events, was enough to cause the current state of 

affairs. | 
Q@. Then it was the emotional rather than the physical injury 

which caused the difficulty? A. I think the physical probably caused 

the initial -- but the emotional, the state of the physical occurs and 

there is a period of healing, coexistent with any physical ailment. There 





is an emotional status that accompanies any illness, no matter what it is 
or any accident. Usually as the ailment heals, so does the emotional 
state of worry and fear. In many instances it does not, and my inter- 
pretation in this individual is that after a period of normal healing 
which might have been a matter of a few months' time -- : 

@. Even less than that with minor cits in the throat and some 
soreness or redness of the throat and the passage of one small piece of 
glass being the only thing reported? ‘A. As I understood, this passage 
of glass was some Rae or four weeks after. 
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@. Yes, sir. A. Iam not sure of the exact dates but Iam using 


331 this in general terms of roughly, say, a month or two, there may 


have been additional pieces that were missed or came later or earlier. 
But just roughly in this period of time, the emotional component that 
followed this apparently has persisted. It is my feeling that the current 
state of affairs is primarily one of the emotional aspect rather than any 
residual of the physical trauma. 

In other words, it is not the open cuts and bruises in the mouth 
today that is causing the difficulty in her throat and swallowing and her 
voice. 

Q@. And no physical change brought about by those cuts? A. Iam 
not sure exactly where the cuts were. They were described rather 
loosely as on the tongue and mucous membranes inside the mouth. 

@. Yes. A, I think it means more to me, the general area of her 
difficulty in trying to explain her symptoms. I am not sure if I make 
myself clear on this point, either. 

Q. The general area is the emotional one rather than a physical 
one, is it not? A. Could I use your blackboard? 

©. We can get to that. You do not need the blackboard to answer 

332 that question, that the emotional area is a considerable factor in 
this case, is it not? A. Yes, I believe so. 

Q. And your finding, as a neurologist, is that there is no evidence 
of a neurological disease or disorder at this time? A. There is no evi- 
dence of any objective neurological disorder at this time. 

Q. And it is a secondary effect, is that correct, which you are 
considering here today? A. Iam not sure I understand. 

@. You used the term "secondary" in your direct examination, if 
I did not misunderstand you, as an anxiety state, secondary to the incident 
of April 21. A. An anxiety state secondary, using this in the reference 
due to or caused by. Secondary to. Related to directly.. 

Q. By "related to,"’ you mean in the point of time? A. Both in 
the point of time and in: space. 

Q. Well, it was the emotional reaction to the incident rather than 
the physical reaction to the incident, isn't that correct? A. Well, 
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actually it is a combination of the two. Initially the two co-existed. 


333 Q. Coexisted in point of time? A. Coexisted in point of time. 
And the current problem, the emotional one coexists, it exists by itself 
now in my opinion, but the location of these complaints I think are 
terribly important because of its relationship to areas of organic or 


the initial physical involvement. : 
Q. Did you assume that there was any evidence of any organic 


injury to the stomach? A. There was a report of the gastroscopic 
examination that indicated inflammation of the stomach. | 
Q. That is gastritis, is it not? That does not indicate any trau- 
matic injury to the stomach? A. It neither indicates it positively nor 
does it exclude it. It merely states it is an inflamed membrane, from 
whatever cause. : 
Q. And the causes of inflamed membranes of the stomach are 





legion, are they not? A. Yes, there are many and it would vary from 





many causes and with the age group. 

@. Many of them are purely of emotional origin, are they not ? 
A. I expect emotions might play a contributing role. So on foreign 
bodies. 

334 Q. But you have no way of knowing at this time whethet an 
emotional reaction caused that gastritis or a foreign body? A. No, I 
can only state at this time I know that a piece of glass passed entirely 
through this tract. So I, at least, have the information that this foreign 
body at one time was in the stomach prior to its being picked up in the 
stool. . | 

Q. But you do not have any evidence that that foreign body, if it 
was present and passed through, caused any damage during that process? 

A. No, I have no positive evidence that the foreign body was the direct 

cause of the gastritis. On the other hand, I have the information from 

the patient that she had never had any prior type of stomach distress, 

and then following this episode one finds gastritis. I think one draws a 

relationship. | 

@. And the relationship which you can draw is that the Soonotional 
effect of the incident is just as apt to cause difficulty as any) physical 
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injury, isn't that correct? A. Actually, I drew the conclusion that 
probably both contributed to it. 

Q. But you had no basis of any actual physical injury to the 
stomach by way of objective findings? A. The gastronomic examination 

335 which did show inflammation, the ideology of which I could not be 
positive of. 

Q. It did not show any lesions, did it? A. I think the report only 
said gastritis. 

Q. Superficial? A. I believe this is what it said. 

Q. You can get a superficial gastritis from eating highly seasoned 
food, can you not? A. Ido not know the answer to that. 

Q. You are not a gastroenterologist? A. I do not know the answer 
to this. 

Q. Incidentally, you are not a skin specialist, either, are you? 

A. No, Iam not. 

Q. You do not know what causes acne? A. I think I stated that 
there are many contributing causes of it. 

Q. And you cannot single out any one instance in this case, not 
being a skin specialist or dermatologist, and say that you can exclude 
all other causes of acne except the occurrence and physical injury of 
April 21, 1954? A. I believe I expressed the opinion that the acne was 

336 not directly related to the physical injury, but rather indirectly or 
aggravated by the nervousness secondary to the injury. 

Q. And an emotional state? A. Which would be an emotional state. 

Q. Now, if there were no evidence in your opinion at this time to 
support existence of any organic lesion causing the complaints--strike 
that, please, Miss Reporter. 

You gave Mr. McGuire a written report in this case, didn't you, 
doctor? A. Yes. 

Q. Have you got it with you? A. Yes, Ido. 

Q. Referring to the last paragraph of that report, the first sen- 
tence, you state "on the basis of the history and the findings of prior 
medical consultants as well as current neurological evaluation, it is con- 
cluded that there is no evidence at this time to support an organic lesion 
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or complaints referrable to her head, neck, throat, or abdomen." Is 


that correct? A. That is correct. 
Q. Who told you there was any complaint in this case about her 
head? A. The patient. 
337 Q. What was that complaint? A. Headaches. 
Q@. Headaches? A. Yes. 


@. Neck? A. Neck is used in a loose sense to describe the area 





of swallowing. 





Q. Why did you use that and "throat" at the same times as separate ? 
A. Actually they need not be. They were in reference to the same thing. 
Speech and swallowing, people usually refer to this in the region of the 
neck, if they have difficulty in swallowing they clutch their neck. If they 
have difficulty in speaking -- : 

Q. You are speaking of this in terms for a lawyer. There is 
nothing in this report of yours, there is nothing in this situation that is 
not encompassed by the term "throat" as distinguished from "neck" ? 

A. Yes, actually throat and neck, they run one into the other. I think 
most of us think in terms of the throat as being the back part of the 
mouth behind the teeth where the voice box is lower and the muscles go 
down into the throat. I use neck and throat in the same sense, If this 
338 is misleading, Iam sorry. 
Q. You found no organic injury, no neurological disease that had 
any reference to these complaints? A. That is right. | 
Q. There is no evidence of any neurological disease, why you are 
out of your field, isn't that correct? A. No, I do not believe ae out of 
my field. 
Q. Well, you are out of the field of neurology, then? A. The field 
of neurology includes not only making the diagnosis of when something 
is wrong, but also making the diagnosis of something that is not wrong. 
@. You found there was not anything wrong here? A. That is 
right. | 
Q. Well, then, what were you dealing with, an emotional ear ? 
A. That is right, at this time. 
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Q. In what realm does that fall? A. Well, I think this falls in 


the general field of medicine. I think all doctors of medicine deal with 
the emotional aspect, but the more specific would be the psychiatrist. 
Q. Did you refer her -- A. No, I was not seeing her in any 
339 treatment sense. I was seeing her as a consultant for pure evalu- 


ation. 

Q. What is the difference, doctor, between a suppression and 
repression? A. Suppression and repression? 

Q. Speaking of the emotions, yes, or is that out of your field? I 
do not want to get out of your field. A. I would say this is out of my 
field in the sense it is psychiatry. I think I might answer the question, 
however. 

Q. Would you, please? A. I think one suppresses something in 
a voluntary way, but one might repress something in an involuntary way. 
I might explain this further by saying one might suppress information, 
for example, by not merely stating it when asked. One might repress it 
by pushing it so far out of their mind they cannot think about it. It is not 
within their conscious realm. 

Q. Both suppression and repression are considered as causes of 
subsequent emotional disorder, are they not? A. I believe they could be. 

Q. And in so far as -- A. Iam sorry, Did you say causes of? 

340 Q. Yes. A. I suppose they might be causes of or effects of, one 
might say. 

Q. And repression would be something that a person was not con- 
scious of at all, even herself? A. I believe this to be true? : 

Q. Doctor, while we are getting some definitions, Iam not sure 
that we have ever defined for the jury here "trauma". What is meant by 
the word "trauma" medically? A. Trauma is the medical term for 
injury. 

Q. Physical injury? A. Physical injury. However, it is also used 
in the non-physical sense when we refer to the emotional trauma. 

Q. Together with, in that case, an adjective, a psychic trauma? 
A. It may be an adjective. It is merely discussing the area of the 
psychic trauma, emotional trauma, or physical trauma. I think it 
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describes injury, is what it means. 


Q. Now, in your evaluation, having excluded any anatomical or 
physical cause for the complaints which this lady has, you then find 
them to be all of a psychological nature, is that correct? | 

341 MR. McGUIRE: If your Honor please, the doctor's testimony is 
not that there was no physical cause in the lady's complaints. 

MR. LASKEY: That is what I understood. | 

THE COURT: Ladies and gentlemen, it is going to be 3 your recol- 
lection as to what the doctor's testimony is, not either Mr. McGuire or 
Mr. Laskey or, for that matter, even mine. You are the sole judges of 
the fact. i 

MR. LASKEY: I understood you to say you found no evidence of 
neurological disorder or disease? | 

THE WITNESS: That is right, on the date of my examination which 
was September of 1958. | 

BY MR. LASKEY: | 
Q. Then, if there is no organic neurological disorder or disease, 


it is a psychological condition which causes her complaint -- at this 
time? A. I think the answer would be yes. | 
@. At some course, either in the course of your letter or testi- 


mony, you used the expression "closely identified and related to the 
incident of April 21." What do you mean by that? A. I would almost 
have to get the record or the reference that I said it in to be sure. 

Q. The last paragraph of your letter 'In my opinion the present 

342 complaints and episodic disabilities are closely related to the in- 

juries which she sustained in April of 1954." A. You would like to know 
what I mean by this? | 

Q. Yes, "closely identified." What do you mean by “closely iden- 
tified"? A. Well, I think closely identified, in this sense, I am referring 
to both factors of time and space. Time, the complaints that she had, 
she had immediately following the injury, this would be closely identified 
with in time, of the accident. | 

Closely identified in space, because the area she has continued to 
complain about were those areas specifically involved in this, the throat, 
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swallowing, the stomach, and this would be closely identified in space, 
related to the injury. 

I think what I had reference to here were the skin lesions which 
were related to the increase in nervousness that has come about because 
of this and has aggravated her skin condition. 

Q. Do you know whether or not her dermatologist has any opinion 
concerning the cause of the acne condition? A. I have no idea. 

343 Q. Did you know that an acne condition existed prior to April, 
1954? A. I was aware that she had acne prior to this which had cleared, 
but came back after the accident. 

Q. Do you know what caused the acne that existed prior to April, 
1954? A. I would doubt that probably anyone knows. 

Q. Isn't it medically possible, doctor, that the same thing which 
caused the acne prior to April, 1954 caused it after April, 1954? A. I 
think that it is possible. But I would qualify this by saying, as I under- 
stand it, the patient was 20 years old at the time of the accident. Ado- 
lescent acne is quite 2 common, well-known thing, which when it clears, 


passing the adolescence, usually, tends to remain reasonably clear. 

Q. But not in all instances? A. You are right, not in all instances, 
right. 

Q. So that, if it recurs, it could be from the same--as a matter of 
fact, it might not have been adolescent acne, is that right? A. That is 
exactly right. 


Q. No one knows what it is, that is what you just said. A. That is 
344 why my feeling was that it was not directly related to the swallow- 
ing of the glass in any way but was more aggravated by the nervous re- 
action subsequently. 

Q. And the nervous reaction itself, had no physical relationship 
with the injuries of April 21, 1954? A. I think there is a nervous 
reaction with every physical injury. I do not believe anything can happen 
to anybody physically but what they worry about it and develop a certain 
nervous component. Depending upon their instability of personality, they 
handle it in different ways. 
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Q. Then, if you have an unstable personality, you are more apt to 
get a reaction which is attributable to that unstable personality rather 
than to the injury, is not that correct? A. Ido not think I could answer 
the question the way it was phrased. Let's say that each reaction to 
an injury varies with the type of personality of the individual. It is con- 
ceivable in my mind an unstable personality might have no emotional 
reaction to an injury at all. It might be just the reverse of what one 
would think. But I think our reaction to injuries or illness is based on 
our own personalities, life experiences, experiences of those around us 

345 who have suffered from similar or other types of troubles. We 
react all differently. 

@. What is a throat spasm, causing one to lose the ability of 
speech? A. Well, the loss of ability to speak might come from several 
different explanations other than throat spasm alone. | 

Throat spasm would indicate tightness of the muscles, like one 
might get a Charley Horse in the leg where the muscles become very 


tense, one finds it difficult to straighten his leg or walk on it. The same 


phenomena might occur in the throat muscles. They may tighten up and 
you cannot use them. But there are other causes besides merely spasm 
that one might lose the ability to speak. It may be related directly to 
the throat. Conceivably it could be a purely emotional thing. 

Q. And then it would be a hysterical reaction, isn't that correct ? 
A. It is conceivable. | 





Q. You can also have a hysterical spasm of the stomach, can you 
not? A. I think one might get hysterical at almost anything. Hysteria 
might indicate almost anything. 

Q. And by that you mean it would not be caused by any , physical or 

346 organic disorder? A. It would simulate, it would look like, it 
would behave like, yes. I think the answer to the question is yes. 

@. Would not be the result of? A. Do you mean directly? 

Q. Yes. A. I think most hysterical episodes are directly or in- 





directly related to some particular type of experience. In this case it 
might be such a thing as this. But by "imitate or simulate" it behaves 
the same way as if--we are talking about hysterical loss of speech-- 
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would behave the same as if the muscles were in spasm and the patient 


were not able to talk for that particular reason. 

Q. Do you know Dr. Harold Stevens? A. Yes, I do. 

@. Are you connected with him in any way? A. Connected with 
him only in the sense we are both on the George Washington University 
faculty. 

Q. What are your respective positions? A. Pardon? 

Q. What are your respective positions? A. Dr. Stevens is head 
of the Department of Neurology and I am on his staff. 

347 Q. You are on his staff? A. Yes, right. 

MR. LASKEY: I have no further questions. 

* * * * * 

351 MR. McGUIRE: Ladies and gentlemen of the jury, it has been 
stipulated by counsel for both sides that a person, a white lady of the 
age of 25, which is the present age of the plaintiff, according to mortality 
tables has a life expectancy of 50.70 years as of this time. 

THE COURT: Does the plaintiff rest at this time? 

MR. McGUIRE: Yes, your Honor. 

THE COURT: Very well. You may proceed, Mr. Laskey. 

MR. LASKEY: Miss Holt, will you take the stand? As soon as she 
leaves the stand, will the Marshal call Dr. Coe. 

352 Thereupon 

CHARLOTTE W. HOLT 
was called as a witness by counsel for defendant and having been duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LASKEY: 

Q. Would you state your name, please. A. Charlotte W. Holt. 

Q. You are a record librarian at Doctors Hospital in the City of 
Washington, District of Columbia? A. Yes. 

Q. In response to a subpoena do you have certain records of 
Doctors Hospital concerning one Jeanni O'Neill, admitted to the hospital 
on May 1, 1954 and discharged three days later? A. Yes. 


* * * * * 
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353. MR. LASKEY: We had it marked plaintiff's exhibit No. 3. 


*x * * a * | 


(Plaintiff's exhibit 3 is received in 
evidence.) 


x * * 
FRED OSCAR COE 
was called as a witness and being first duly sworn, was examined and 
testified as follows: | 


DIRECT EXAMINATION 
MR. McGUIRE: I will, of course, be glad to concede the doctor's 
qualifications. | 
354 BY MR. LASKEY: | 
Q. Your qualifications as a radiologist are conceded. You are in 
that general field? A. Yes, sir. | 
Q. What does that consist of briefly? A. Doing diagnostic exami- 
nations by the use of X-rays, and the treatment of diseases ie X-rays 


and radium. 


Q. Doctor, did you have occasion to make an examination of Miss 
Jeanni O'Neill on the third of May, 1954? A. I did. 
Q. Do you have with you your office records of such examination? 





A. Ihave my original record, sir. 

Q. It is customary and good medical practice to keep such rec- 
ords, is it, doctor? A. Indefinitely. : 

Q. Will you tell us what your examination of Miss O'Neill con- 
sisted of, what procedures you followed and what you did? A. An X-ray 
examination of the chest; an X-ray examination of the abdomen before 
the administration of any contrast material; examination of the upper 
gastro-intestinal tract by use of barium sulphate and water. That is the 

355 end of the examination. : 
Q. And what did that examination disclose? A. I will read the 
examination. | 
Preliminary examination of the chest showed no evident ab- 
normality. | 
Preliminary abdominal examination showed no evidence of 
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bilary or urinary calculi. There is no evidence of opaque foreign 

bodies. 

Examination of the upper gastro-intestinal tract showed 
normal esophagus, stomach and duodenum. There is no delay in 
the emptying of the stomach. 

Q. What agent was used in connection with the examination of the 
upper gastrointestinal tract? A. Barium sulphate in water. 

Q. And what is the effect of using that barium sulphate in water 
with respect to revealing findings? A. Barium sulphate is extremely 
opaque to X-rays, some place in the order of several million times as 
much opaque as muscle and, therefore, casts a distinct shadow. 

Q. And by a normal esophagus, what do you mean? A. There 
was no evidence of obstruction, irritation, or any other abnormality. 

356 Q. And by a normal stomach, what is meant? A. That the peri- 
scophalist of the stomach was entirely normal. No abnormality of the 
mucous membrane, there was no obstruction and there was no hindrance 
to the emptying of the stomach. 

Q. And by a normal duodenum, what is meant? A. That it was 
normal in appearance in every respect. 

Q. Would that include an absence of irritation? A. Yes, sir. 

Q. The same is true with respect to the stomach? A. That is 
correct. 


Q. Now, did you physically examine the patient? I mean by that -- 
A. To the extent that in my examination of the stomach and duodenum I 
must press on the abdomen with my lead, glove-covered hand. 

Q. What did you find as a result of that examination? A. I found 
that the patient was tender on pressing on the left lower quadrant. That 
was the lower left part of the abdomen, to the left and below the umbil- 
icas. 


Q. What else did you find with respect to tenderness? A. I found 
357 that the patient simulated tenderness in various parts of the 
abdomen. 


Q. What do you mean by that? A. Tenderness when I touched the 
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abdomen without producing enough pressure to cause any pain, even 


with a diseased abdomen. There was a jerking-away which was not 
real, you can tell with your hand the difference between real = simu- 
lated tenderness. 

Q. And there was no real tenderness that you found otter than in 
the left lower quadrant? A. There was real tenderness in the left 
lower quadrant and no place else. : 

MR. LASKEY: Your witness. 

MR. McGUIRE: I have no questions. 

THE COURT: Doctor, you are excused. 


* * * * 


FRED GEIER 





was called as a witness and having been first duly sworn, wa: 


and testified as follows: 
358 DIRECT EXAMINATION 
BY MR. LASKEY: 
Q. What is your name, please? A. Fred Geier; G-e -i-e- -r. 
Q. Dr. Geier, what is your occupation? A. Physician. 
@. Do you have a specialty? A. Internal medicine and gastro- 
enterology. : 
MR. McGUIRE: I will concede Dr. Geier's a asa 
specialist in those lines. 
MR. LASKEY: Thank you. | 
BY MR. LASKEY: | 
Q. Did you have a request or did you have an occasion at the 
request of Dr. Connolly to make an examination of Jeanni O'Neill? 
A. Yes, I did. | 
Q. Tell us if you will, what that exam ination consisted of ? 
A. May I refer to my notes? 
THE COURT: Yes, sir. Are those your own notes, doctor ? 
THE WITNESS: Dr. Connolly referred Miss Jeanni O'Neill to me 
May 1, 1954 for a test called gastroscopy. | 
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359 BY MR. LASKEY: 


Q. And what does that test consist of? A. That test consists of 
passing an instrument into the stomach and visualizing the lining mem- 
brane of the stomach. 

Q. And you performed that test, and did you also, while Miss 
O'Neill was in the hospital, have other tests done which were not done 
by you? A. I believe so, but I do not have those records before me. 

Q. Specifically was an X-ray examination made at Groover, 
Christie & Merritt? A. Yes, there was. 

Q. And did you consider the substance of that X-ray report, Dr. 
Geier? A. Yes, I did. 

Q. Assuming that the X-ray report of Dr. Coe reflected that a 
preliminary chest examination showed no evident abnormality, no 
urinary calculi; no evidence of opaque foreign bodies; examination of 
the upper gastro-intestinal tract shows a normal esophagus and duo- 


denum, no delay in the emptying of the stomach; the patient is extremely 
tender in the left lower quadrant on examination--assuming that to be 


the report and taking into account your own examination, did you come 
360 to any conclusion concerning the complaints which Miss O'Neill 
was then complaining of? A. Yes, I did. 

Q. What was that conclusion? A. The conclusion was that Miss 
O'Neill had a mild superficial gastritis. 

Q. And you had no conclusion as to her complaints being caused 
by the presence of a foreign body? A. Well, I have my reports here, if 
Iam instructed to give those. 

THE COURT: Yes, sir, you are free to look at them and refer to 
them, sir. You are free to express an opinion. The matter of proof has 
been removed. 

THE WITNESS: My comment to him was that I believed the pain 
was due to gastritis and lower spasm. 

BY MR. LASKEY: 

Q. Define that latter term. A. By “lower spasm," that isa 

spasm of the outlet of the stomach. Pyloric part of the stomach. 
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Q. That is a muscular contraction? A. Correct. 


Q. Is it related to a physical injury in any way? A. Not neces- 





361 sarily so. 
Q. Did you find any evidence of physical injury oe it? 
A. Sometimes a lower spasm results from a gastritis. | 
Q. What is a superficial gastritis which was the other thing you 
found? A. That is a mild slight irritation of the lining of the stomach. 
Q. What can cause that, doctor? A. Any type of irritant. 
@. Can it also be the result of an emotional factor? _ 
MR. McGUIRE: I think the doctor was called by Mr. Laskey to 
testify what he did find and not what could have been found. 
THE COURT: I think all of these are doctors' opinions. I will 
permit him to answer if he can. 
THE WITNESS: I am at a loss to know how to answer that, Judge. 
I would like to be instructed as to whether I am qualified as a witness, 
an expert witness. If so, I will be happy to give that kind of opinion. 
THE COURT: A doctor, even though he is not peculiarly qualified 
362 in a field may express an opinion. You may and you may qualify 
it as to your education and training. | 
THE WITNESS: But I must answer it? 
THE COURT: Yes, sir. 
THE WITNESS: Would you ask that question again? 
MR. LASKEY: Would you read it? | 
(The reporter read the pending question as follows: : 
"Q Can it also be the result of an emotional factor ae 
THE WITNESS: I do not know. 
MR. LASKEY: I have no further questions. 
CROSS EXAMINATION 
BY MR. McGUIRE: 
Q. At the time Miss O'Neill came to you, doctor, before this 
examination you obtained a history, didn't you, doctor? A. i did; yes, 
sir. ! 











Q. And you learned from that history that she had, a short time 
before, swallowed some broken glass? A. Yes, sir. | 
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363 Q. And thereafter she had had pain in her throat and stomach, 
that was part of her history? A. That was part of the history, yes, sir. 

Q. Did you consider that history in making your diagnosis, 
doctor? A. Yes, I considered the history. 

Q. And would it have had any bearing on your diagnosis, doctor, 
had you learned--strike that question. You saw Miss O'Neill on May 2, 
to over a period of three or four days at that time, approximately? 

A. May 1. 

Q. Of 1954? A. Correct. 

Q. And you did not see her thereafter? A. No, sir. 

Q. Would your opinion have been affected had you learned that a 
few weeks thereafter Miss O'Neill did pass in her stool a piece of glass 
with respect to the cause of the gastritis which you observed? A. Not 
necessarily so. 

@. Would it have had a bearing? Wouldn't a piece of glass pass- 
ing through her stomach have caused the condition which you found when 
you examined her? A. It is possible it could be one of the causes. 


364 Q. Did you have any evidence at the time you examined her of any 
emotional disturbance that would have caused the condition which you 
found? A. No, sir. 


Q. And did you find, doctor, soreness in the left lower quadrant of 
the abdomen at the time of your examination? A. My records do not 
show that. However, it may be on the hospital record. I would have to 
qualify my answer, unless I could see what notes I may have made while 

- ghe was hospitalized. 

Q. Doctor, may I show you -- A. I beg your pardon. May I 
correct that? My notes do show that she was tender in the abdomen, 
particularly the lower left abdomen. 

Q. The lower left quadrant? A. That is right. 

Q. And, doctor, in your report back to Dr. Connolly, did you not 
indicate that she still had some residual tenderness in the abdomen, in 
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the abdominal area? A. Yes, I did; yes, sir. 
* * * ™ 
365 DR. JOSEPH V. KENNEDY 
was called as a witness and upon being duly sworn, was examined and 
testified as follows: 
DIRECT EXAMINATION 
BY MR. LASKEY: | 
Q. Will you state your full name, please, doctor? A. ze Joseph 
V. Kennedy, physician. | 
Q. And do you specialize, doctor? A. Diseases of the skin. 
Q. And will you state briefly what your training and qualifications 
are leading to your specialization? 
MR. McGUIRE: I will concede the doctor's qualifications. 
366 MR. LASKEY: Thank you. 
BY MR. LASKEY: 
Q. Doctor, have you had occasion prior to this to treat : Jeannl 
O'Neill Winston professionally? A. Yes, sir. : 
Q. Now, over what period of time have you treated her? 
A. Periodically from 9-17-57 to 5-20-58. 
Q. And for what condition did you treat her? A. the diagnosis 
was acne. 
Q. Was Acne. And what is acne? A. Acne isa hyperactivity or 
over-activity of the sebaceous glands of the skin. : 
Q. What causes it? A. There are numerous causes.’ First, 








| 





some of the causes are predisposing, such as an oily skin, menstrual 
disturbances, dietary indiscretion; occupation of the patient. The 
specific causes are the acne bacillus which gets into the pores and pre- 
disposes to the lesions. 
Q. In connection with your treatment did Miss O'Neill give you 
any history? A. The history was that the present eruption was of two 
years’ duration. 
367 Q. And did she give you any history in which she related an in- 
cident of April, 1954, April 21 to be exact? A. At the time of the first 





| 
| 
| 
| 
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visit she complained of abdominal pain. 


Q. And did'she relate to you any incident with respect to the in- 


gestion of glass? A. Unfortunately, it is not on my record, but I have 


a vague recollection of the patient telling me that. 

Q. Doctor, are you able to state with any reasonable degree of 
medical certainty whether there could be in the case of Miss O'Neill 
any relationship between the ingestion of glass on April 21, 1954 and 
the acne complaint for which you treated her as you have just testified? 
A. Well, it is my opinion that there is a possibility that nervous and 
emotional states, anxiety, fear, can aggravate a case of acne. But I do 
not feel it is the cause of it. 

Q. And there is nothing that you have learned in the case of Miss 
O'Neill indicating any physical cause, any injury which caused this acne? 
A. No, sir. 

MR. LASKEY: Your witness. 

368 CROSS EXAMINATION 
BY MR. McGUIRE: 

Q. Doctor, it is true that a physical injury can cause anxiety and 
nervousness, is it not? A. Yes, sir. 

Q. And then that the nervousness or the anxiety caused by a 
physical injury could, in turn aggravate an acne condition that was 
dormant prior to the injury? A. Yes, sir. Aggravating factor. 

Q. Aggravating factor? A. Yes. 

Q. Not a causing factor but an aggravating factor? A. Yes, sir. 

Q. Isn't it also true, doctor, that, if that nervousness continues, 
the aggravation may very well continue, in other words, the two may -- 
to borrow a term from International Affairs -- co-exist? In other 
words, so long as there is a nervousness which causes the aggravation, 
the aggravation may continue for that length of time? A. Under any 
circumstances the treatment of acne even to this time is very resistant 
to any treatment, regardless of the cause. 

Q. Acne very frequently, doctor, occurs say between the ages of 

369 15 to 20? A. Well, I would say a little earlier than that, that the 
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time that the sebaceous glands manifest their activity, say around 
eleven or 12. However, this activity does not stop at 20. We see patients 
later on in life who consult you for slight overactivity in their sebaceous 
activities. However, the usual period, I would say would be 12 to 30. 

Q. And then it goes away? A. No, sir. 

Q. Well, let me change my question. A. As you get older, I feel 
that your skin becomes a little dryer, and so on and the oil ee are 
not as active as at the time of puberty. | 





Q. So that the symptoms do not appear as you get in tater life, 
isn't that true, doctor? A. Well, the symptoms will be manifest on the 
skin because one must remember that acne of any severity is charac- 
terized by severe scarring, similar to chicken pox. | 
Q. How about adolescent acne, doctor? A. Well, the mild cases 
under dietary regime, directions about the care of the skin, careful 
adherence to food, respond fairly well. The mild cases.do, to local 
measures. | 
370 MR. McGUIRE: I have no further questions. | 
MR. LASKEY: That is all, your Honor. 
THE COURT: You are excused. 


* * * * 


DR. JOHN C. SULLIVAN 


was called as a witness by counsel for defendant and having been duly 


sworn, was examined and testified as follows: 





DIRECT EXAMINATION 
BY MR. LASKEY: 

Q. What is your name, please, doctor? A. Dr. John) c. Sullivan. 

Q. And what is your occupation, sir? A. Physician. 

Q. Do you specialize, doctor? A. In gastroenterology. That is 
a sub-specialty of internal medicine. 

MR. McGUIRE: I will be. glad to concede the doctor's Tocantins” 
tions in his specialty and sub-specialty, both. | 

MR. LASKEY: Thank you. | 
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371 BY MR. LASKEY: 
Q. Doctor, did you have occasion to examine at the request of a 
Dr. Aloysius J. B. Connolly, one Jeanni O'Neill? A. Yes, sir, I did. 
Q. And when was that? A. That was the 18th of September, 1957, 
when I first saw Mrs. Winston. 


Q. Did you get any information concerning Miss O'Neill prior to 
examining her and talking with her? A. No. Dr. Connolly did not talk 
with me personally, nor did he communicate with me otherwise. Miss 
O'Neill at that time called the office and made an appointment to see me. 

Q. Did you'see her? A. Yes, on the 18th of September. 

Q. On how many occasions? A. Of 1957? 

Q. On how many occasions? A. Beg pardon. 

@. On how many occasions? A. Let's see, on the 20th of Septem- 
ber, the 24th, 1957, and the 16th of October, 1957. 

372 Q. Now, what examinations did you make, or tests? A. I exam- 
ined the abdomen. 

Q. Manually? A. Manually, yes. And then the gastro-intestinal 
tract was examined, that is, by means of fluoroscopy and X-ray films, 
and a proctosigmoidec examination which is a direct examination of 
the rectum and lower colon with an instrument called the proctoscope 
or sigmoidoscope. 

Q. In other words, you actually see inside this portion of the body 
you are examinining? A. That is correct. 

Q. And visualize it by means of this instrument and with lights? 
A. That is correct. 

Q. Any other test or examination? A. No, sir, that was the 
extent of my examination. 

Q. Now, the examination of the upper gastrointestinal tract, does 
that include the duodenum? A. Yes, indeed; yes, sir. 

. And the lining of the duodenum? A. That is correct. 

. Stomach? A. Yes, sir. 

. The esophagus? A. Yes, sir. 

. Inother words, it was from stem to stern? A. That is correct. 
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Q. What did you find, doctor. ? A. Ireport at that time ‘that 


fluoroscopic and X-ray film examination of the esophagus, stomach, 
duodenum and small intestine revealed no evidence of an organic ab- 
normality. 
Q. In other words, no physical disorder? A. That is correct, 
sir. Not that I could discern on that examination. 
Q. You saw no areas of bleeding? A. No. 





@. No areas of abrasion or perforation? A. No, sir. : 

Q. Now, how did the colon--what did you find there? A. The 
first part of that, the colon examination is the examination of the rectum 
and the lower portion of the colon called the sigmoid. That was observed, 
as I told you, directly with a proctoscope and a light, so that direct 
visualization is accomplished. 

374 The next part of the examination of the colon involves the use of 
a solution of barium that is administered like an enema, and that you 
observe under the fluoroscope and take X-ray films to determine any 
abnormalities, particularly those of obstruction or deformities of the 
colon all the way from the rectum around to the right side where it ends 
and joins the small intestine. | 

There was no evidence of an organic abnormality at that time. 


Q. Did you make a report of your findings to Dr. Connolly ? 
A. Yes, I talked with Dr. Connolly. 


Q. Did he express any disagreement with your findings 2 A. No. 
I told him that I would outline a program of what I call "the bowel 
management type of program" for Miss O'Neill at the time and send her 
a copy of that, and it involves a schedule like this to follow (indicating). 
I advised Dr. Connolly about it. : 
MR. McGUIRE: May I see that? 
MR. LASKEY: Yes. 
(Document shown to Mr. McGuire.) 
x * * * 
CROSS EXAMINATION 
BY MR. McGUIRE: 
Q. Doctor, in your report you refer to an onset of pain in the left 





156 
lower quadrant of the abdomen about two years prior to this time occur- 
ring at any time, day or night. Was that the history you obtained from 
the patient? A. That is correct. 

Q. And there was also a history of both the passage of blood and 
the vomiting of blood, is that true? A. That is correct, yes, sir. 

376 Q. Did you get, as part of the history, doctor, that in 1954 the 
plaintiff had chewed, swallowed and passed from a stool a piece of 
glass? A. Yes. That was given to me a little bit later. 

Q. Was it given to you at the time of your examination or after 
the examination? A. During the time between the 18th and 24th, yes. 
Not on the first visit. | 

Q. Oh, I follow you. Now, doctor, you referred to the fluoroscope 
and the use of barium. Would that necessarily show a transparent sub- 
stance imbedded in any portion of the abdomen or the intestine? A. It 
would depend upon one or two factors: (1) The content of the trans- 
‘parent material. That is, in so far as being radiopaque. 

| Q. Well, let us say it is glass, clear glass? A. Some glass does 
contain enough material which will render it opaque to X-rays and there- 
fore, will show up ona film. Other glass does not contain enough of the 
material in its manufacture to be opaque to the X-rays and to render it 
visible. 

377 -Q. And that class would not show, is that correct? A. That is 
correct. 

Q. And, doctor, can't glass, after it has been ingested, imbed 
itself in the abdominal area anywhere from the duodenum to the colon? 
A. That is possible, yes. 

Q. And to move from time to time in that area? A. That is 
possible. 

Q. Did you see Miss O’Neill, doctor, after October, whatever that 
date was in October of 1957? A. No, I didn't,sir. That was the last 
date. 


Q. Would a continuing history, from after the time that you saw 
her, doctor, for the next several months, for pain under the breastbone, 
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a recurring pain, recurring pain in the area of the lower colon, and to- 
gether with that history, the vomiting tinged with red blood and red 
blood in the stools, would that have any bearing or any effect ‘on your 
diagnosis? A. Well, the fact that I could not find any organic cause for 
her pain or her bleeding did not rule out the fact that there was some 
cause for it. : 
Q. So, as I understand it, normally there has to be a cause for 
378 bleeding? A. That is right. I could not demonstrate it to anyone" 8 
satisfaction. 
Q. And, as I understand it, you are unable to Jenidnstiate what 
that cause was, is that correct? A. That is correct. | 
MR. McGUIRE:;: I have no further questions. 
THE COURT: Mr. Laskey: 
REDIRECT EXAMINATION 
BY MR. LASKEY: | 
Q. You found no evidence of actual bleeding at the time you made > 
your determination? A. That is correct. 
Q. Would a bleeding area in the duodenum be ss as the. 
examination that you made? A. Iwas in hopes that we could demonstrate 
it at that time, yes, sir. But, if the defect is shallow, in other words, 
does not have enough depth for barium to drop into it, then it ey not be. 
demonstrated on the fluoroscopy or film. 
Q. But you found nothing? A. That is correct. 
Q. Do you know what a granuloma is, doctor? A. Yes, sir. 
379 Q. Would that show, an area of granuloma show in an examination 
such as you made? A. It did not. | 
Q. I said would it, if there was one? A. It may. 
Q. You found no evidence of the existence of a oes which 
had been bleeding? A. I did not. : | 
Q. Did you find any evidence of any perforation or cuts? ccd No, 











. sir. 


Q. In response to Mr. McGuire's question, you said it was possible 
for glass to imbed itself, or in the lining of the gastrointestinal tract. 
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While it may be possible, is it probable? A. Yes, I would say probable. 
Q. Isn't it probable, would it reveal itself to your examination? 
A. It may not, unfortunately, although we had hoped to demonstrate 
some evidence for it in order to find the cause for the bleeding both 
from the vomit and from the bowel. 
380 Q. There are many other causes, are there not, doctor, for 
bleeding in the stomach and gastrointestinal area? A. Yes. 
Q. Other than foreign bodies? A. Yes, many causes. 
MR, LASKEY: That is all I have, your Honor. 
MR. McGUIRE: I have no questions. 
THE COURT: All right, doctor. You are excused. 
x * * * 
LAWRENCE J. THOMAS 
was called as a witness by counsel for defendant and having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. LASKEY: 
Q. Will you state your full name, please, doctor? A. Lawrence 
J. Thomas. 
Q. And what is your occupation, please, sir? A. Physician. 
Q. And do you specialize? A. Internal medicine and diagnosis. 
381 Q. Can you speak a little louder? A. I said internal medicine 
and diagnosis. 
Q. What has been your training and qualifications. 
MR. McGUIRE: I will concede the doctor's qualifications. 
BY MR. LASKEY: 


Q. Did you have occasion, doctor, as requested by Mr. Joseph 
Rotwein to examine one Jeanni O'Neill on or about July, 1955? A. I 
saw Miss O'Neill on July 15, 1955, at the request of Mr. Rotwein. 

Q. And did you make any test or examination? A. Well, Idida 
physical examination at the time, at which time she was complaining of 
some abdominal pain. 

Q. What did your physical examination consist of? A. Well, a 
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physical examination was limited in this particular case to fib abdomen, 
since the complaints were referrable to the abdomen. “Tt ‘consisted of 
pallation, percussion, osculation of the abdomen which means feeling 
the abdomen and listening to it, and percussing it, which is this motion, 
to get certain sounds, to get some information. 
3 Q. Did you do any X-ray examination? A. No X-rays were per- 

382 formed. : 
Q. What did you find, doctor? A. On examination she had tender- 
ness in the upper portion of the middle of the abdomen. : 
Q. Would you locate that roughly on mine (indicating). Not too 
hard, please, sir. A. The tenderness in this general area--~(indicating). 
Q. Any other tenderness in the abdominal area? A. No, at the 
time that I examined her that was the only oaeaee where I BoE any 
tenderness. | 
Q. Tell us what else you found, your physical findings ? A. Well, 
we also found that the muscular activity of the stomach and oe 








was increased or exacerbated. 

Q. What do you mean by that, doctor? A. Normally the stomach 
and intestines go through certain muscular contractions, and they can 
be decreased or they can be increased. In this particular case they 
were exacerbated or increased. 

Q. Did you find any physical evidence of any organic injury causing 
that spasm? A. On the basis of the physical ee no, I found no 
physical evidence at that time. 

Q. What do you mean by the term "peristalsis"? A: Peristalsis 
is the name applied to the gradual contractual worm -like contractual 

383 motions of the intestines. | 

_Q. That is what you have just described? A. That is right. 

Q. Is it correct that you made no other findings which indicated 
any organic disease or disorder? A. On the date of that examination 
the findings, as I described them, were the only ones that I found. 





Q. Have you had any other examinations? A. I have not seen 
Miss O'Neill since that time. : 
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Q. Did you get any history from anyone concerning Miss O'Neill ? 


A. Lobtained the history from the patient. She recited that she had had 
this abdominal pain since April of 1954 when she stated that she had 
swallowed some glass in a drink that she had at the Hamilton Hotel. 

Subsequent to this time she was treated for this by Dr. Connolly 
and by Dr. Geier, and she told me that she had taken X-rays and estab- 
lished what she termed was 2 diagnosis of gastritis. That information 
was from the patient and not from the doctor. 

Q. What was your diagnosis, doctor? A. Well, my diagnosis was 
what we term a functional gastrointestinal disorder. 

384 Q. What do you mean by functional? A. Which means that as a 
result of the irritation produced by either a physical, mental or 
emotional disturbance, one can get symptoms which are referrable to 
the operation of the stomach and intestines. 

Q. And you, yourself, could find no evidence of a physical? 
A. Upon my examination I could not find any. 


Q. The findings you madé were equally consistent with a purely 


functional disorder? A. At the time of that examination I would say yes. 
MR. LASKEY: Thank you. I have no further questions. 
CROSS EXAMINATION 
BY MR. McGUIRE: 

Q. Would the passage of a piece of glass through the stomach be 
sufficient to cause the functional disorder concerning which you have 
justified, and by piece of glass, I mean that which is attached to Exhibit 
10? A. Well, the passage of any irritating material, whether it be 
glass or anything else, could produce a reflex irritation which could 
promote a functional disorder or disturbance. 

385 Q. And this item here? A. I would say that could do it. 

Q. You did find a spastic condition of the stomach at the time of 
your examination? A. I did. 

Q. And by a spastic condition, you mean a contraction of stomach 
muscles which is caused as a result of some reaction to some pain or 
nervous condition? A. Spasm means tightening. Any irritative factor 
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can produce a reflex tightening of the muscles. That is what I found at 


the time of my examination. 
MR. McGUIRE: I have no further questions. 
REDIRECT EXAMINATION 
BY MR. LASKEY: 
Q. That tightening can be due to nervous or mental tension, can 





it not? A. It can also occur from that cause, yes, sir. | 
MR. LASKEY: I have no further questions. | 
MR. McGUIRE: One further question. 
RECROSS EXAMINATION 
BY MR. McGUIRE: 

Q. At that time, doctor, did you have an opinion as to how long 

this condition may persist? A. Well, based upon the history in this 
386 case and other information relative to this type of difficulty, we 

know that these symptoms sometimes can persist for many years to 





come, or for some time to come, as I indicated in my report. 
MR. McGUIRE: Thank you. | 
FURTHER REDIRECT EXAMINATION 
BY MR. LASKEY: : 
Q. And that would be within the realm of the psychological or 
emotional area in which the patient found herself, could it not ? A. Well, 
I would say my feeling at the time was that an irritation can set into 





operation a disturbance of the emotional and nervous neat which 
could promote this type of symptomatology. | 

Q. You found no evidence of any existing irritation other than that 
caused by emotional, did you? A. The same things which results from 
emotional stimulation can also result from a physical stimulation. 

Q. You were not able to develop any evidence which would enable 
you to pin the blame on one or the other? A. No organic lesion such 
as a tumor or something of that nature, if that is what you have in mind. 

387 Q. In other words, no evidence of physical injury? A. One could 
hardly find evidence of physical injury on the inside of the Ane 
unless one looked in and I did not do that. | 
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Q. You did not feel it was necessary? A. I understood it had 
just been done by Dr. Geier, from the history. I saw no reason to repeat 
it since he is considered expert in his field. 

Q. There is evidence that you found of any physical injury to the 
stomach? A. That I do not know because I did not speak to him. 

MR. LASKEY: That is all. 

THE COURT: All right, sir, you are excused. 

(Witness excused.) 

MR. McGUIRE: Oh, may I ask one question right here? 

THE COURT: If it is one question, you may stand right here. 

MR. McGUIRE: I show you plaintiff's exhibit for identification 
No. 4 and ask if you will tell me what it is. 

THE WITNESS: This is a bill I rendered for the services per- 
formed on the date of the examination. 


MR. LASKEY: I agree that it is reasonable. 
* cd * * 





Washington, D.C. 
November 19, 1958 | 
ca * 
391 DR. HAROLD STEVENS 
was called as a witness * * * 
* * * ae 
DIRECT EXAMINATION 
BY MR. LASKEY: | 
| Q. Will you state your full name? A. Harold Stevens, doctor; 
S-t-e-v-e-n-s. ! 
Q. You are a medical doctor? A. Yes, sir. 
MR. McGUIRE: I will concede him as an expert in the fel of 
neurology. 
MR. LASKEY: Thank you. 
BY MR. LASKEY: | 
Q. You do have a specialty, do you not? A. Yes, sir; neurology. 
Q. You maintain an office here in the District of Columbia? A. Yes, 








sir. 

Q. Without going into detail as to the doctor's qualifications eles 
would like to ask him briefly to recite what his special experience has 
been and in connection with the institutions in the District of Columbia 
so that the jury might understand the background upon which he bases 
the opinions which he might express here today. | 

Doctor, would you give us in summary, your specialized experience 
in the field of neurology, the special position which you hold in connection 
with that field, and your experience generally in the field of neurology? 
A. Ihave had specialty training at George Washington University, 
Columbia University, St. Elizabeth's Hospital, and I am professor and 
head of the Department of Neurology at George Washington University. 

I am Chief of Neurology at Washington 'HospitalCenter; D.C. 
General Hospital; George WashingtonUniversity Hospital; Consultant in 
Neurology at Mount Alto Veterans Hospital, National Institute of Health, 
Walter Reed, Children's Hospital. | 
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Q. You have not, Doctor, had a physical examination of this plain- 
tiff, Mrs. Jeanni O'Neill? A. No, sir. 
393 Q. You have, however, discussed certain aspects of the case with 


: J : 
me prior to coming here to Court today, have you not? A. Yes, sir. 


Q. And are prepared to express an opinion based upon assumed 
facts which I will now relate. You are so prepared? A. Yes, sir. 

MR. LASKEY: I am using yours, Mr. McGuire, with certain 
conditions, based on the testimony. 

MR. MCGUIRE: Yes. 

BY MR. LASKEY: 

Q. Doctor, I am asking you to assume that, prior to the 21st day 
of April, 1954, the plaintiff, Jeanni O'Neill Winston, then Jeanni O'Neill, 
was approximately 21 years of age; that prior to that time she had had 
no complaints referrable to her stomach since childhood; that she had 
had no complaints referrable to her throat or voice; that she had been 
employed for a period of approximately three years prior to that date of 
April 21, 1954 in the office of a United States Senator-- Senator Lehman 
of New York; that she had a responsible position in that office; that it 
was a busy office; that part of her duties were to answer the telephone, 

394 to shield the Senator from the pressures of his constituents and 
other Senatorial activities in which he was engaged: 

That she worked from approximately 9:30 to 4:30 or 5 at that em- 
ployment; that, in addition to her employment in the office of Senator 
Lehman that she was a student at the George Washington University, 
taking a course in political science, to meet with sessions three nights 
a week, approximately six hours a week: 

That in addition to her class session, she had home work as- 
signments and had two textbooks which she was required to study: 

That, in addition to her employment and her student activity, she 
also engaged in activities connected with the University which involved 
signing with a choral group known as the George Washington Troubadors; 

That, in addition, she was also associated in the university with 
an acting group and shortly before and during April of 1954 she was 








| 
165 | 
preparing for a part in a play in which she was to enact one of the leading 
roles, and assuming further, that in addition to those activities she 
engaged from time to time in appearances involving personal appearances 
before the public, and modeling of clothes, and Sa model- 





ing, and singing engagements: 
Assume, further, that prior to April 21 of 1954 and for a few years 
prior to that time, she had a deep-seated and stubborn acne condition 
which, however, on April 21, 1954, had materially improved: | 
Assume that on April 21, 1954, while at the Hamilton Hotel in this 
city, she drank some fruit punch containing no alcohol but which did con- 





tain pieces of broken glass: : 

That she bit upon such pieces of glass, possibly swallowed some 
glass, spit out some, and that she sustained superficial cuts upon the 
tongue and gums: | 

That an examination a few days later by her doctor, who was a 
qualified internist and general practitioner, revealed small eee 
healing lacerations of the tongue and gum: 

That there were no discernible cuts about the throat but that the 
throat was red and that she complained that it was sore and painful; 


That at that time she complained of painin the stomach and in the 
| 





abdominal area in addition to pain: 
That, the pain in the throat continued with- gradually reduced 


severity within the week: | 


That the stomach pain continued with increased severity | for more 
than ten days: : ! 

That, at this time, approximately ten days after April 21, 1954, 
she vomited:a small amount of bright red blood:: 

That, ten days after: the incident on May 1, she was, on the advice 
of her general physician, admitted to the George Washington Hospital-- 
I beg your pardon; it was Doctors Hospital--for a gastroscopic examina- 


tion and an upper GI series: 
That a gastroscopic examination was performed on May 2, 1954 by 
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a qualified and competent gastroenterologist: 

That the gastroscopic findings were that the gastroscope passed to 
the lowest depth of the stomach, that the folds in the abdomen and parti- 
cularly in the body of the stomach were slightly edematous, a little con- 
gested in spots and there was considerable thick, greenish-gray mucous 


in the mucous layer: 

That no erosions, ulcerations, bleeding or foreign bodies were 
noted: 

That, on the following Se May 3, 1954, an examination was per- 

formed by .a competent and qualified radiologist who found the 
preliminary test examination showed no evident abnormalities: That a 
preliminary. abdominal examination showed no evidence of bilary or 
urinari calculi: 

That there was no evidence of opaque foreign bodies: 

That examination of the upper gastro-intestinal tract with barium 
solution showed a normal . esophagus, a normal stomach and a normal 
duodenum: 

That there was no delay in the emptying of the stomach: 

That the patient was extremely tender on pallation of the left lower 
quadrant of the abdomen, and that there was simulated tenderness in 
various portions of the abdomen: 

Assume, further, that approximately three weeks after the incident, 
shortly after the examinations at Doctor's Hospital, she passed a small 
piece of glass in her stool. 

Might we have that exhibit? 

(Exhibit handed to Mr. Laskey.) 

BY MR. LASKEY: 

Q. (Continuing) -- whichshe praduced and retained and has pro- 
duced here as plaintiff's exhibit 10: 

Assume, also, that the pains in the stomach have continued up to 
the present time, the approximate average rate of 1 to 3 times a week: 

That about one month after the injury her throat became tightened 
and that she was temporarily unable to speak: 
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That, after April 21, 1954, her throat and voice became and con- 
tinued to be in a tightened or spasmodic condition so that she could not 
sing professionally or in public, or engage in- speaking parts professionally 
or in public: Le 
That, following the incident of April 21, 1954, she became nervous, 
and that that condition has continued down to the present time:’ 


That about 5 or 6 months after the incident of April a1, 1954, skin 
eruptions appeared on the plaintiff's face: : 
That her nervousness resulted in some picking of these eruptions and 


that skin eruptions have persisted up to the present time: 
Assume further that on many occasions since the April incident of 
1954 she has consulted her family physician, stomach specialists, and 
a throat specialist concerning her condition but did not obtain any sub- 
stantial relief:: 
| Assume that ten days after the injury palliation of the sodomien and in 
the left lower quadrant, elicited pain as reported by the radiologist: 
Assume that similar pallations from time to time during the last 
four and a half years have shown pain in‘the same quadrant: 
Assume that in September, 1957 that the plaintiff had an attack of 
stomach pain which caused her to double over and that she was carried 





into her physician's office by co-workers and that he’ found it necessary 
to administer narcotics before he could make an examination of the 
abdominal area, and that a short time, approximately a month before 
that September incident she had had a similar attack of less severity: 

That she had, from time to time, prior to that September incident, 
and in connection with that, had vomited blood described variously asa 
bloody froth or a bloody tinge: i: ; 

400 Assume further that there was some passage of blood in the stool 
at undetermined times but within the general time with which we are 
speaking: : 

Assume that between Setecnben 18 and September 24, she had an 
examination by a competent and qualified gastroenterologist who, on 
September 18, made a proctosigmoidoscopic examination and also made an 
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examination with a barium enema: 

That, in the process of this examination the scope was passed to 
the nine-inch level and that no abnormalities were noted: 

That the barium passed from the rectum to the without evidence 
of obstruction or deformity: 

That the possible evacuation film revealed good emptying of the 
colon: 

_ Assume, further, that on September 20, this same competent and 

qualified gastroenterologist made an examination of the upper gastro- 
intestinal tract by fluoroscopic and X-ray film: He examined the eso- 


phagus, the stomach, the duodenum and the small intestine, and that 
that examination revealed no evidence of organic abnormality; 


And that the same competent and qualified gastroenterologist on 

the 24th of September, 1957, made an examination consisting of 
flat film, and manual pallation, and found tenderness over the mid and 
upper abdominal area, especially in the area between the umbilicus and 
the tip of the sternum: 

That there was tenderness in the left lower quadrant of the abdomen: 

That there was no palpable -- there were no palpable organs or masses. 

And, assume further that on November 10, 1958 the plaintiff was exa- 
mined by a competent and qualified neurologist, and that the neurologist's 
examination revealed no evidence of organic injury: 

That the examining neurologist noted excessive perspiration of 
the hands and soles of the feet; noted the appearance of organic lesions 
about the face: That he observed a tenderness of the lower aspect of 
the sternum and distinct tenderness in the left lower quadrant of the 
abdomen: But, that the remaining portions of the neurological exami- 
nation were normal, and that he found no evidence of organic neurological 
disorder: 

* * x 

BY MR. LASKEY: 

Q. Add, doctor, if you would, to the assumption as already stated, 

that on the occasion, April 21, 1954, the plaintiff swallowed one or more 
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pieces of glass. | 

Now, based upon those assumptions, do you have, as a neurologist, 
an opinion as to the incident of April 21, 1954, and the injuries suffered 
on that occasion, having any connection as a competent producing cause, 
of any neurological disease, damage or defect? A. Yes. : 

Q. And what is that opinion, doctor? A. Based on the informa- 
tion as enumerated, I would conclude that there is no evidence that 
there is any damage, disease or defect of the nervous system. 

Q. Now, could you, as a neurologist, find with reasonable medical 
certainty that the physical injuries sustained on April 21, 1954--speaking 
as a neurologist--be a competent producing cause of the initial and con- 
tinuing pain inthé stomach area, as has been recited? | 

Be a competent producing cause of the initial and recurring spasms 
of the throat and other throat injuries described in the assumption: 

Bea come eae producing cause of the nervousness as above des- 

cribed. | 

Or be a competent producing cause of the lesions and eruptions on 
the facial skin beginning some six months after the April 21 incident? 

Do you have an opinion as a neurologist in that connection? A. As 
a neurologist I would have no competent opinion about the connection be- 
tween the injury and the subsequent events. | 

Q. Can you say as a neurologist whether there is any desis 
between the conditions recited, No. 1 through No. 4 and. any neurological 
disease or disorder? : 


MR. MCGUIRE: If your Honor please, I object to that in view 
of the witness' last answer, that as a neurologist, he could not give 
| 


an opinion. i 
THE COURT: Well, let's see if he can, sir. He is the eee 
If you can, doctor, you may , please. 
THE WITNESS: I can not. 
THE COURT: You can not? 
THE WITNESS: That is right, your Honor. 
MR. McGUIRE: I withdraw my objection, of course, your Honor. 
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BY MR. LASKEY: , 

Q. Can you, doctor as aneurologist, attribute any causal con- 
nection to the conditions described with a neurological disease or dis- 
order? A. No, sir.. 

Q. Now, what is that? A. Iam sorry. I did not hear your ques- 
tion. 

Q. Idid not hear the last answer. A. No, I cannot draw any 
connection. 

Q. Can-you explain the reasons for the opinions which you have 
expressed? A. The information and opinions that have been enumerated 
in the hypothetical question in no way encompass any function or anatomy 
or disease of the nervous system, and in my opinion, this is not a neuro- 
logical problem. 


. Therefore, I would have. no competent opinion about cause-and-effect 
relationship. _ ze 
MR, LASKEY: Your witness, Mr.: McGuire. 


MR. McGUETE- All right. 

_. CROSS EXAMINATION 
BY MR. McGUIRE: . 

Q. Doctor, youve been, generally speaking, in this country or 

available in this Washington area pretty much from September, 
1956 up until now, have you not? A, Yes, sir. 

Q. In the event anyone wanted to reach you for any purpose--not 
any specific reason--but we could have? A. SS professional purposes, 
yes, sir. 

MR. McGUIRE: I have no further apa 

MR. LASKEY: May the doctor be excused? 

THE COURT: You are excused, doctor. 

* * * x x 

MR. LASKEY: I will offer in evidence that part of the deposition 
which I read. 

THE COURT: All right, sir. 

MR. McGUIRE: And I have no objection, sir. 
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THE COURT: All right. | 

Now, getting back to your bill, Mr. McGuire, they have’ al gone 
in now without objection, as the bills that have not been paid subject to 
whether or not they relate to the injuries that have been sustained in this 


case. 
MR. McGUIRE: .As I recall, one has been identified by witness 
and-- i 
THE COURT: ‘In other words, it has been--that is right Mr. Laskey. 
MR. LASKEY: Yes, sir:. 
THE COURT: Leaving the sole ieatioa! as to whether or not the 
jury finds from-all of the evidence that they were bills reasonably incurred 
in connection with the negligence of your client, approximately. I do not 
see as there is anything you.can ‘gain by reading them. 
MR. McGUIRE: Ak-cight, your Honor. 
a * * Sd 
JACOB J. WEINSTEIN 
was called as a witness * * * 
DIRECT EXAMINATION 
BY MR. LASKEY: 
Q. Doctor, would you state your full name, please? A. Dr. Jacob J. 
Weinstein. 





Q. And what is your occupation, doctor? A. Tama curgeon, prac- 

ticing in Washington, D.C. ! 
415A Q. Do you specialize? A. I specialize in gastrointestinal surgery. 

MR. McGUIRE: I will be glad to concede the doctor's qualifications, 
~ your Honor. 

MR, LASKEY: ‘Thank you, Mr. McGuire. For the benefit of the 
jury, but without unduly stating it, would you recite, briefly, your quali- 
fications in your specialty and the particular position which you hold 
which recognizes you as a specialist in your field and any particular 
recognition which you have received by way of membership in any 
societies?: 
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THE WITNESS: I am a Diplomate of the American Board of Surgery: 
I am a Fellow of the American College of Surgeons: I am a Fellow of the 


International College of Surgeons:. A Fellow of the American Gastro- 
enterological Society: A Fellow of the American Writers Association, and 
a Fellow of the American Protoctology Association. 

BY MR. LASKEY: 

Q. Now, doctor, you have not had or made a physical examination 
of the plaintiff, Jeanni O'Neill Winston, have you? A. No, sir. 

Q. You have, however, consulted with me concerning certain 
facts related to her case and which will be related to you now in the form 
of a hypothetical question, is that correct, sir? A. Yes, sir. 

Q. Now, doctor, assuming that in April of 1954, the plaintiff 
Jeanni O'Neill Winston was approximately 21. years of-age: That she 
had had, prior to that time, no complaint referrable to her stomach since. 
childhood: ie 

That she had had no complaint referrable to her gastrointestinal 
tract: That she had had an adolescent acne which had been stubborn and 
persistent, but which had substantially cleared prior to the date in ques- 
tion, April 21, 1954: 

Assume that, for several years, approximately three years prior 
to April 21, 1954, she had been employed in a responsible position in the 
office of a United States Senator--Senator Lehman of New York: 

That the office was a busy one with telephones ringing and with 
numerous visitors concerning the affairs of the office: 

That part of the responsibilities of the plaintiff, Jeanni O'Neill 
Winston, were to answer the telephone and to interpose herself between 
the burdens pressed by callers and the Senator: 

Assume that her hours of employment in that connection were from 
9:30 to approximately 4:30 or 5: 

Assume that in addition to her regular employment, she was a stu- 
dent at a local university, the George Washington University and was 
studying a course in Political Science in which she had approximately 
six class hours per week on three occasions per week: 
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That in addition to her class instruction and study she had at least 
two text books which she was required as part of her course of instruc- 
tion to study: | 
Assume that, in addition to her regular work in her school, she 
also engaged in activities in connection with the university, such activities 
being singing in a-choral group, and that there were practice sessions in 


connection with that choral group: ! 
That there were public appearances of the choral group ‘in which she 


appeared on occasion as a soloist: 
Assume, further, that in addition to those activities she was also 





engaged in the drama activities of a group at the university, and that at 
or about the month of April and at the period of time surrounding April 
21, 1954, she was engaged in the practice for a dramatic production to be 
put on by that drama group, in connection with which shee was to assume 
one of the leading roles: 

Assume further that, in addition to those activities, she also en- 
gaged in professional modeling, professional photographic modeling as well 
as modeling of clothes, and independent singing engagements involving 
public appearances: 

Assume that this plaintiff on April 21, 1954, drank from a fruit 
punch containing no alcohol but which did contain pieces of glass: That 
she chewed and swallowed some glass and spit some glass out: 





That her tongue and gums bled from small lacerations on that oc- 
casion, and that thereafter she complained of pain in her mouth, throat 
and stomach: That the pain in the throat continued with gradually reduced 
severity for a period of a week: 

That the stomach pain continued with increased severity for more 
than ten days: That shortly before her entry into the hospital for exami- 
nation on May 1, 1954--ten days after the incident--that she vomited a 
small quantity of bright red blood: That within a few days after the 
incident of April 21, 1954, she was examined by her family physician 
who, at that time, observed small healing lesions of the tongue and 
gums: | 


| 
i 
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That he observed no ascertainable cuts about the throat, but that 
the throat was red and sore: That she at that time complained of pain in 
the abdominal area: , 

Assume further that on the recommendation of her general physi- 
cian she was admitted to Doctors Hospital in the City of Washington for . 
a gastroscopy examination and upper GI series examination: 

Assume that’on May 2, :1954, a competent and qualified gastro- 

_ enterologist made a gastroscopic examination; that the gastroscope in 

that examination was passed to the lowest depth of the stomach: That 

the mucosal folds in the antrim and particularly in the body of the stomach 
were slightly edematose: That they were a little congested in spots, and 
that there was considerable. greenish- gray mucous in the stomach: 

That the gastroscopic examination showed no erosions, ulcerations, 
bleeding, or foreign.bodies: : 

Assume that, on the following day, May 3, 1954, a competent and 
qualified radiologist made an examination and found that preliminary chest 
examination showed no evident abnormality: That the preliminary abdominal 
examination showed no evidence of bilary or urinary See and showed 
no evidence of opaque foreign bodies: ~ 

_ That examination of the. upper gastrointestinal tract showed a nor- 
mal aesophagus, stomach and duodenum: That there was no delay in the 
emptying of the stomach; and that these examinations were accomplished 


by the use of the. ‘barium-solution customary in that type of examination: 
‘Assume, further, that the examining radiologist found on pallation 

that the patient was extremely tender in the left lower quadrant, and that 

there was simulated tenderness in various. portions of the abdomen: 


Assume that physical examination in the hospital reflected pain in 
the abdomen and tenderness in the left lower quadrant: | 
| That examination of the chest, aesophagus and stomach was nega- 
tive, and spots of pain were noted in the duodenal area: 
; Assume further that the physical examination at that time, May, 
1954--either the first or second-disclosed the patient to be a well-developed 
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21-year old white female, cooperative and considerate; her blood pressure 
was 110 over 80; her pulse 78, and her temperature 98. 8; that the skin 
was warm, moist and of normal temperature; that the eyes, ears, nose 
and throat were normal: That there were no significant adeptity of the 
neck: The lungs were clear throughout by percussion and a P&A--what 


is that? A. Anterior and posterior examination. 
Q. That the heart sounds were of good quality and avin. regular 
and there was no organoma. There was definite tenderness over the 
epigastric area: That the extremities were negative. | 
That on May 4, she complained of generalized abdominal pain: 
Apparently originating in the umbilical area and radiating fan-like 
throughout the abdomen: | 
There was moderate generalized abdominal tenderness: That the 
genitary-urinary examination was negative; the skeletal was negative 
and the neuro-muscular was negative: | 
That the notation under "Syche" was "nervous. o 





That the progress record showed she was admitted for epigastric 
pain after she had swallowed a piece of glass two weeks prior to exami- 
nation. Examination was negative except for tenderness over the lower 

422-423 left quadrant and that a gastroscopic examination revealed no ulcers; 
the GI series showed normal aesophagus, stomach and ete and no 
evidence of opaque foreign bodies. 

That she was discharged after three days in improved condition 
although still complaining of generalized abdominal pain. | 

Assume further that approximately three weeks after April 21, 

1954, and after her discharge from the hospital, a small piece of glass, 
identified here as exhibit 10, was passed by the plaintiff and jecovered 
from her stool: 

Assume, that pains in the stomach continued up to the oe 
time: That they are at the approximate average rate of 1 to 3 times a 
week: | 

That about a month after the injury--you do not concern yourself 
with the throat, do you, doctor, other than the evidence of -- 
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A. I examine it frequently. I do not know. 
Q. Well, I will include it. A. It is part of the general body 
examination. : 
Q. That approximately one month after the injury her throat 
424 became-tightened so that she was temporarily unable to speak, and 
that after the injury her throat and voice became and continued to be in 
a tightened or spasmodic condition, so that she was thereafter unable to 
sing professionally or in public or to engage in speaking parts pro- 


fessionally or in public: 


And that after the injury, she became nervous, and, as months 
went by, became more nervous and that condition has continued down 
to the present time: 

That about five to six months after the injury--that is after 
April 21, 1954--skin eruptions appeared on the plaintiff's face: That 
her nervousness resulted in some picking of these eruptions and that 
they have persisted up to the present time. 

And, assume that from April 21 to the  ecnt  Aort 21, 1954-- 
the plaintiff has on many occasions consulted her family physician and 
specialists in gastroenterology, a throat specialist and a skin specialist, 
and that she did not obtain substantial relief: 

Assume that ten days after the injury pallation of the abdomen in 
the lower left quadrant elicited pain, and that similar pallations from 
time to time during the entire intervening period to the present have 

425 elicited pain in the same quadrant: 

Assume that in September 1957 plaintiff was brought into her 
family's doctor's office, in a doubled-up position, complaining of pain 
and complaining she was unable to straighten out until after the ad- 
ministration of narcotics, nor could an examination of her stomach be 
made until after the administration of narcotics: 

Assume that she had also, within a month prior to that September 
incident, a similar episode of pain from which she was doubled up and 
had to be carried in. 

Assume that on September 18, 1957, a competent and qualified 
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gastroenterologist performed a proctosigmoidoscopic examination and 
a barium enema, and made examination in connection with those pro- 
cedures: That, in the examination the scope was passed to the nine- 


inch level and no abnormalities were noted: | 


Assume that the barium passed from the rectum to the secum 
without evidence of obstruction or deformity: That the post- evacuation ex- 
amination revealed good emptying of the stomach: That the same 
competent and qualified gastrologist on September 20, 1957, made an 
examination of the upper gastrointestinal tract and found that fluoroscopic 

and X-ray film examination of the aesophagus, stomach, duodenum 
and the small intestine revealed no evidence of organic abnormality; and 
that the same gastroenterologist on September 24, 1957 made another 


examination and found tenderness over the mid and upper abdominal 





areas, especially in the area between the unbilicus and tip of the 
sternum: Found tenderness in the left lower quadrant of the abdomen: 
Found no palpable organs or masses. | 
Assume that on November 10, 1958, a neurological eoaiatvon 
by a competent and qualified neurologist revealed no evidence of neuro- 
logical disease or disorder: 





Assume that at various times between April 21 and the present, 
the plaintiff, Miss O'Neill, has vomited and on occasion has vomited 
a bloody froth or had vomit tinged with blood: ! 


That she has on occasions, not specified with exactness, passed 
blood in the stool: | 
Now, assuming those facts as stated, doctor, do you have an 


! 
| 





opinion which you can entertain with reasonable medical certainty, as 
to the existence of any causal relationship between the ingestion of glass 
and swallowing of glass on April 21, 1954, and the present conditions 

as recited in the question? 

Do you have such an opinion? A. I think I have. 

Q. Will you tell us what that opinion is? A. On the basis of my 
experience and knowledge, I would say that it is extremely untenable 





that the present symptoms and manifestations which the patient has now 
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are in any way related to having swallowed glass at the time in 1954. 

Q. Will you tell us how you arrive at that opinion and the under- 
lying factors which led you to it? A. Well, if you swallow glass, you 
have direct trauma to themucosa of the gastrointestinal tract. 

Usually inmy knowledge and again from my reading experience, 
such injury is immediate. So that there should be immediate evidence 
of the fact that the glass swallowed caused injury to the gastrointestinal 
tract. 

In almost all instances that I know of, this is usually passed through 
the gastrointestinal tract in a matter of days, at the most in a matter of 
weeks. 

It takes a large amount of foreign material to really produce serious 
disturbance or trauma to the gastrointestinal tract. There are many 
people who, by profession, swallow swords and eat glass and all kinds 
of foreign material. Yet it has never been reported, a trauma to the 
stomach or gastrointestinal tract from this particular vocation. 

Had she passed the glass--we will assume that she has, because 
we have evidence she passed some by rectum--once this is passed there 
should be no further injury to the stomach or gastrointestinal tract. 

The symptoms that you have described to me that the patient exhibits 
at this time and has for the past few years strongly make me feel that 
she has a functional gastrointestinal disease on an emotional basis. 

Q. What do you mean by “functional”, doctor? A. By functional, 
I mean as a result of emotional stress or strain the gastrointestinal tract 
is the recipient of these emotional strains. 

We all know that the stomach and the colon are probably the most 
common organs that are the end products or end results of emotional 
problems and strain. ‘As a result of that, these organs react to neuro- 

vascular systems, to emotional strain by becoming irritated, 
inflamed and spastic. 


By that we mean that they move more rapidly, tending into irgis 


tation more easily, and produce symptoms strongly referrable to the y 
gastrointestinal tract. 





| 
| 


i 
| 
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These, however, have been shown by X-ray and so on as $ you re- 
lated to me, not to show organic disease, and therefore, you can only, by 
exclusion of organic disease, say that that patient now has a functional 
gastrointestinal disease. | 

Q. Doctor, are you familiar with the medical term known as or 
encompassed in the expression "granuloma of the lining of the gastro- 
intestinal tract"? A. Yes, Iam, sir. | 

Q. Based on the hyptothetical question which I have propounded, 
can you state whether or not, in your opinion there is any evidence of 
the existence in this plaintiff, on the facts as related to you, of the 
existence of a granuloma of the gastrointestinal tract at a point on the 
stomach represented in the duodenal area, and in the colon area under 
the portion described as the left lower portion of the abdomen ? A. On 
the basis of the symptoms you have described to me, I would certainly 

not say that there is a granuloma present either in the duodenum or 
in the descending colon or sigmoid. ! 
Q. Can you give us your reasons for that opinion? A. A granu- 





loma is nothing but proud flesh, as we know it. Itis a formation of 
tissue. which is soft and spongy and has more blood vessels a 
than normal to heal tissue. ! 

If the patient had a sizable granuloma in the duodenum, then by 
virtue of the mere content of the acides and alkaline substances present 
there, it would be constantly irritated and would produce therefore con- 


stant bleeding. If so, the patient should always show blood in the stools 


and a constant, persistent anemia. 

If there is a sizable granuloma in the left colon, in the lower part 
of the sigmoid or the descending colon,. here again the constant passage 
of rough stool over this area would tend to make that bleed constantly, 
the stool should be positive there for bright red blood. 

Then, again, the patient should show a constant anemia from this 
constant, slow loss of blood. | 

I have never seen it reported in the medical literature of a granu- 





loma caused by glass. At least in my experience I have never seen it. 
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The only granuloma that I have ever seen have been those caused by 
431 tuberculosis, actomycosis, syphllis, those are the only ones that 
I have seen. 
MR, LASKEY: Your witness. 
MR. McGUIRE: Yes. 
CROSS EXAMINATION 
BY MR. McGUIRE: 
Q. Doctor, on the basis of the facts as they have been related 
to you, can you now swear from that witness stand that at this time 
there are no glass particles in this plaintiff's gastrointestinal area? 
A. I could not swear that, sir. 
Q. Now, doctor, have you been in the Washington area, I mean, 
exclusive of vacations and so on, but have you generally been available 
for consultation from September of 1956 up to the present time? A. Yes, 


% * * 


DR. EUGENE GLADSDEN 
was called as a witness * * * 
DIRECT EXAMINATION 
BY MR. LASKEY: 

Q. State your name, please. A. Dr. Eugene Gladsden. 

Q. What is your occupation and specialty? A. Iam a physician, 
and my specialty is gastroenterology or diseases of the digestive tract. 

MR. McGUIRE: I will concede the doctor's qualifications in both 
respects. 

MR. LASKEY: Thank you. 

BY MR. LASKEY: 

Q. Are you connected with any institutions in the Washington area, 
and how long have you practiced your specialty? A. The fact is, I have 
been practicing in the City of Washington since 1948; during that time I 
have been on the teaching staff of the George Washington University 
Medical School in my special field. 

433 Q. Now, doctor, have you had occasion at our request to examine 
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the plaintiff in this case, Jeanni O'Neill Winston? A. Yes, sir. 

Q. When did that examination take place? A. November 11, 1958. 

Q. Will you tell the Court and the jury what the examination con- 
sisted of, what history you obtained, and what findings you made? A. I 
saw the patient in my office on that date, at which time we took a com- 
plete history and did a physical examination upon the patient, I had 
available to me records of previous examinations which had Roce done 
by other men. 

Q. They will be included in the hypothetical question which I will 
propound shortly. A. Excuse me. 








Q. Will you exclude from this present recital everything except 
the history as given to you by the patient, and your clinical findings? 
MR. McGUIRE: Your Honor, I think we ought to know, if it is 
true that the doctor did have reports of other doctors. | 
434 THE COURT: You have no objection. 
MR. McGUIRE: No, indeed, sir. 


MR, LASKEY: We will include those. In the interest of time we 
will have those reports in the hypothetical question. I see no way to 
avoid it. I know the jury is getting a little tired of it but in order to 
properly form the basis for the doctor's opinion I thought I) would 





eliminate them at this time. 
THE COURT: You may. 
BY MR, LASKEY: 
Q. Just give us the history as given you by the patient in your 
clinical findings. 
* % 
THE WITNESS: * * * 
The patient stated for the past three years she was suffering with 





attacks of pain in the abdomen. These would start in the epigastrium, 
which is the region here in the socalled pit of the stomach, or piexus area, 
and gradually would descend toward the left lower part of the abdomen, 
which is in this region here. | 
These seemed to come on suddenly, build up to a peak’ and then 
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gradually subside. There was occasional nausea and sometimes vomit- 
ing with these attacks. They seemed to happen at anytime. They had 
no particular food relationship--in other words, there was no special. 
foods in so far as she knew, which seemed to be constantly related to 
her attacks. 

She, in her own mind, did not feel that any obvious tensions were 
related to these attacks. Eating a bland diet which apparently had been 
prescribed for her, did not relieve the occurrence of the attacks. Her 
general appetite was good. 

These attacks were usually associated with what she described as 


a spasm in her throat. 

Her bowel movements were regular. These attacks were usually 
followed by episode of diarrhea or loose bowel movements. 

She had seen no blood in her stool since the baby had been born 
six or seven months ago. There were some black stools but this was 
during a period when she had been taking some vitamin preparation 


which usually contain iron which may color the stool. 

Her weight has remained relatively unchanged. 

Recently, that is, she said that she had lost weight after getting 
out of the hospital on the occasion or subsequent to having swallowed the 
glass several years before. 

Then she described it--I discussed with her the incident of the 
glass and she stated that in April of 1954 she was in the cocktail lounge 
of the Hamilton Hotel, she was drinking a fruit punch at which time she 
swallowed or took into her mouth some material which later turned out 
to be broken glass. | She spit some glass into her hand and also noticed 
some bleeding from the mouth at the time. 

The next day she complained of some burning, soreness in the 
throat and in the front chest area. She continued to have some pain in 
the lower left region, which would be approximately here (indicating). 3 
She did not want to go to the hospital at the time of the accident because 
she did not want to miss any school. 





183 


She was attending college apparently at that time. 

These episodes apparently came on intermittently over the next 
ten days and finally she was admitted to the hospital for study. 

I have some back history here. I do not know if you want that 
past history or not. 

Q. Past history from other examinations? I will give you that. 
A. Of course the physical examination revealed blood pressure to be 
within normal limits; her pulse was 100 a minute which is a little rapid 
and not uncommon with patients perhaps a bit nervous under the cir- 
cumstances of examinations. | 

Her head and neck generally, other than the skin condition, seemed 
to be perfectly normal: The lungs were clear; the heart seemed fine. 
The abdomen, there was a well-healed scar in the lower part; ‘of the ab- 
domen which she told me was a result of an operation for the delivery 


| 
i 





of her baby--cesarian section. 

Q. Cesarian section? A. Yes, the neurological examination in 
so far as we did it in the office, seemed to be within normal limits. 
That was it. : 

Q. Now, doctor, assuming in addition to the facts which you have 
recited, that this plaintiff, prior to April 21, 1954, had been employed 
in a responsible position in the office of Senator Lehman of New York; 
that she was employed in connection with the Senator's duties asa 


U.S. Senator: That it was a busy office with many people coming 


and going--telephones ringing rather yonstantly, and part of her duties 


were to answer the phone and shield the Senator from the importunings 
of the various constituents and those interested in Senatorial activities. 
Assuming that she worked from 9:30 to approximately 4: 30 or 5 
in the afternoon--9:30 in the morning until 4:30 or 5 in the afternoon: 
That, in addition to her regular employment, she was engaged in going 
to school at George Washington University, studying Political Science: 
That those studies encompassed a total of six hours a week, three nights 
a week. In addition to the class hours, she had to study at least two 
textbooks in preparation for her classes: | 
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That, in addition to those activities, she also engaged in singing 
and practicing for singing engagements with a choral group and on some 
occasions with that choral group she would do some solo presentations. 

Also, in addition, she engaged in dramatic productions at the uni- 


versity with a university group, and that shortly prior to April 21, 1954, 


was preparing for a principal role in a dramatic production to be put on 
by that group. 

Assume, further, that she also engaged in a profession of modeling 
clothes, professional photographic modeling, and did public singing 
engagements: 

Assume that on May 2, 1954, a gastroscopy was performed at the 
Doctor's Hospital in the City of Washington by a competent and qualified 
gastroenterologist: That the gastroscopic passed to the lowest depth of 
the stomach, the mucosal folds, the antrim and particularly in the body 
of the stomach were negative, that there was a little congestion in spots: 
There was considerable thick, greenish-gray mucous in the mucous slate-- 
there was no bleeding or foreign bodies noted. 

That on the following day a competent and qualified radiologist 
performed what is known as an upper GI series, made preliminary chest 
examination which showed no evident abnormalities; a preliminary ab- 
dominal examination showed no evidence of bilary or urinary calculi; 

That, in the course of the examination a barium solution was used 
and X-ray was used: That there was no evidence of any opaque foreign 
bodies. 

The examination of the upper gastrointestinal tract showed a nor- 
mal aesophagus, a normal stomach and duodenum: 

That there was no delay in the emptying of the stomach; that the 
patient was extremely tender on pallation of the left lower quadrant 
although there was simulated tenderness in various portions of the ab- 
domen: 

Assume, further, that on the fifth of September, approximately, 
1957, the patient had had a severe attack in which she was brought into 
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her family doctor's office ina doubled-up position and could not be 
examined in the abdominal area until after the administration of nar- 
cotics; that on occasion she vomited blood, described as a bloody froth 
or vomit tinged with blood: 

That approximately a month prior to the September sth instance, 
that there had been a similar though not quite so severe an incident in 
which she was doubled up with pain: | 

Assume that on the 18th of September, 1957 she was examined by 
a competent and qualified gastroenterologist who did a proctosigmoidscopic 
examination and a barium enema: That the scope was passed to the nine- 





inch level and no abnormalities were noted: 
That the barium passed from the rectum to the secum without evi- 
dence of obstruction or deformity. 
That the post-evacuation film revealed good eee of the stomach 
441-442 and colon: 
Assume that on September 20, 1957 the same competent and quali- 





fied gastroenterologist performed an upper gastrointestinal tract exami- 
nation and that fluoroscopic and X-ray film examination of the aesopha- 
gus, stomach, duodenum and the small intestine revealed no evidence of 
organic abnormality: 

That the same man, the same gastroenterologist on the 24th of 
September, 1957, made an additional examination and found tenderness 
over the mid and upper abdominal areas, especially in the area between 
the umbilicus and tip of the sternum; found tenderness in the left lower 
quadrant; found no palpable organs or masses. | 

Assume that on November 10, 1958, a neurological examination was 
performed and there was no evidence of any neurological disease or dis- 
order: | 

I think I have asked you to assume that there was a piece of glass 
passed within three to four weeks after the incident following her release 
from Doctors' Hospital. That piece of glass having been produced here 
as exhibit 10. : 

Now, assuming all those facts, doctor, do you have and do you 
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entertain an opinion with reasonable medical certainty as to the existence 
of any causal connection between the ingestion or swallowing of glass on 
April 21, 1954, and the condition in the complaint which the plaintiff here 
has recited? 

a 

A. Yes. 


Q. Will you state that, please? 
* aK * aK * 


THE WITNESS: My answer is yes, that I find no causal relation- 
ship between the ingestion of the glass and any organic disturbance in 


the digestive tract to account for this patient's symptoms. 

Q. Now, will you give us the benefit of your reasons for enter- 
taining that opinion, doctor? A. Well, it is based on the history which 
is very typical of patients suffering with what is known as an irritable 
colon syndrome, or what is frequently called by the laity "a nervous 
type of stomach." 

The examinations done shortly after, within two weeks I believe, 
of the ingestion of giass, gastroscopic examination which is the direct 
visualization of the stomach, and a complete radiological or X-ray 
examination of the digestive tract, which includes all the organs of the 
digestive tract, this again being repeated--I do not have the exact date 
by apparently in 1957 sometime as I recall-being repeated again and 
failing to show any evidence of organic disease; the combination of 
history and negative objective findings certainly warrants the con- 
clusion that there was no organic basis for these complaints. 

Q. Doctor, assuming these same facts which I recited, can you 
find any indication based on those assumptions, of fact that there at this 
‘time existed a granuloma of the gastrointestinal tract in which glass is 
imbedded at the point in the area of the duodenum and at a point in the 

area of the lower colon under the left lower quadrant of the 
abdominal area? A. No, sir. 

Q. What isa granuloma? A. A granuloma is a chronic, essen- 
tially a chronic inflammatory process. Itisa mechanism by which 
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nature tries:to wall off foreign or injurious or harmful obj ects in the 
body which may do harm, the sort of giving of a smooth coating. It 
usually consists of certain blood cellular elements and fibrous tissue. 

@. And what are the reasons for your opinion that there was no 
such granuloma in this plaintiff at this time? A. Well, the complete 
negative findings on objective examination, particularly--well, of course, 
the gastroscopic examinations, although that would not be involved in the 
duodenum or the colon--but the repetitious X-ray examinations failing to 
show any evidence of such a lesion which would give the appearance on 
X-ray of a tumor-like projection leads me to believe that there is none. 

Q. And the proctosigmoidscope? A Would also rule out in the 
rectal area as welll. In other words, the examinations as described to 
me here, apparently encompass the entire digestive tract. 

Q. Now;.you made some reference, in the course of your re- 
sponses to my questions in your recital, of the history to food and bland 
diet. What is the significance of that reference and the responses given 
by the plaintiff to you on the occasion of your examination? A. Well, 
she apparently was prescribed a bland type of diet which is a diet 
which reduces to a minimum the irritation of the digestive tract. It 
is used in many medical-~in many diseases of the digestive system. It 
is a relatively soothing type of diet. | 

Q. Is there any significance in that diet and the plaintiff's re-. 
sponses to it in connection with the opinion you have expressed? A. No, | 
not per se. The factor there is purely an accessory one. In people who 
have irritable colons, food can play a role in exaggerating the symptoms-- 
not necessarily producing them. In other words, given an irritable 
colon, certain foods can aggravate it. Well, let's say highly seasoned 
foods, for instance, chillicon carne or some highly spiced food of some 
type, or some very coarse food such as roughage, large amounts of 
roughage, as they are passed through the colon when the colon is ir- 





ritable, they will cause increased spasm. But the basic reason for the 
irritable colon still exists so that frequently even though the 


patient is given a bland diet, that, in itself, does not completely relieve 
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the symptoms. So it is not uncommon to have symptoms persist despite 
that. Merely eliminating the aggravating effect of food in there. 

MR. LASKEY: Your witness. ! 

CROSS EXAMINATION 
BY MR. McGUIRE: 

Q. Doctor, because you seem to stress the fact of negative X-ray 
reports, reminding you that this piece of glass was passed, notwith- 
standing negative X-ray reports and a negative gastroscope at Doctor's 
Hospital, and adding one further item of facts that the explanation of the 
glass in the tumbler was that perhaps or probably a glass used to put 
broken glass or pieces in was what the plaintiff had and tilted-- 

A. Yes, sir. 

Q. -:adding that one factor, and recalling the passage of glass 
even after the negative X-rays and gastroscope, are you prepared to 
Swear, at this day and time, from that witness stand that at this very 
minute there are no particles of glass in the gastrointestinal tract of 
this plaintiff? A. Now, would you repeat that--are you including, 
did I understand correctly? 

448 Q. Iam not changing that. A. All that you are adding is, as 
I understand it correctly, is that she swallowed the glass. 

Q. And recalling to your mind that, notwithstanding that, that was 
passed? A. Isay, yes, there is no medical evidence that there is any 
glass in the digestive tract. 

* * x * 

MR. LASKEY: What does the record show about my exhibits, if 
the Court please, I will offer in evidence, but I do not wish to read to 
the jury, although I might wish to refer to it in my argument, and for 
that purpose I offer in evidence defendant's for identification No. 1 and 
2, being Dr. Connolly's reports, one dated June 11, 1954 and the other 
in April 14, 1958. 

THE COURT: There being no objection, they are received. 
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(11:10 o'clock a.m., in Chambers) 

THE COURT: We have taken up the plaintiff's instructions which I 
will mark as one Mr. McGuire. | 

MR. McGUIRE: Yes, sir. | 

THE COURT: And it is understood that it will be eliminated from 
the request in connection with damage, "Future expenses incident to 
examination, attention, care of physician and medicine." | 

And similarly, that there will be no claim for "Loss of! earnings" 
looking to the future. 

With those two basic eliminations, I will give the substance of his 
prayer. | 

MR. LASKEY: I have no objection. | 

THE COURT: Now as to the plaintiff's instruction -- defendant's 
instruction number one, I will deny it, as written. | 
MR. LASKEY: You are talking about 2 now, aren't you? 
THE COURT: I said one. | 
MR. LASKEY: I beg your pardon... | 


THE COURT: I think it would be better. Number one I will deny 
as written. : 


As to defendant's 2, I will deny it, as written. | 

As I have said to you gentlemen, a goodly portion of what you have 
in those prayers I think will be given. | 

I have also said that basically the instruction will be that there may 
be no recovery for mere nervous shock, but that there can be recovery 
if there be substantial physical injuries resulting from the negligence of 
the defendant; and two, to be specific, if the jury finds that there was 
substantial physical injuries and nervousness and anxiety did result direct- 
ly therefrom, that there could be recovery; and further that if the jury 
finds that there were physical injuries and nervousness and anxiety did 
result directly therefrom and that did make for an aggravation of the 
facial condition, that you will have a right of recovery. | 

I am saying that in very poor language, but to give you the theory 
so you can protect yourselves fully on the face of the record, 
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MR. McGUIRE: One further thing, your Honor. 

THE COURT: Yes? 

MR. McGUIRE: You have been pointing to the facial condition as 
@ consequence. I assume that your Honor is not excluding, and will 
include throat condition. 

THE COURT: I was merely using that by way of illustration to try 
to give you the principle. No, I wasn't eliminating anything that is in 


evidence; no sir. 

MR. McGUIRE: All right, sir. 

MR. LASKEY: Now I will stand on Instruction No. 1, as drawn; 
and request that the objection to the prayers, because of phraseology 


rather than substance, that the instructions is given on the basis of the 
Perry case, the Pepsi Cola case, and the others, excluded from any 
award of damages, damages from any impairment to the plaintiff's 
nervous system, if such nervous impairment was produced as a direct 
result of the nervous shock received by her; that any instruction which 
makes nervous shock and a consequence therefor a separate and inde- 
pendent ground for awarding damages is not a proper jury consideration. 
It is indefinite and speculative. 

THE COURT: I think I should say to you, rather than to try to say 
anything there, I will invite your attention to what we say in the charge. 

MR. LASKEY: All right. You may cover that, I know, your Honor. 

THE COURT: I want you protected. That is the only thing [am 
interested in now. 

And as to two, I will deny that, as written. 

MR. LASKEY: I will stand on two. 

THE COURT: Right, sir. 

I might add that it will be my purpose to follow the pronouncements 
of the Court of Appeals as far as I can, and I will relate myself to the 
same cases which you do. 

MR. LASKEY: Speaking of past or prospective decisions? 

THE COURT: Plus the case of Thompson-Starrett Company versus 
Warren in 38 Appeals, particularly at 314. 
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MR. LASKEY: May I have that again? I may as well put it down 


here. 
THE COURT: Thompson-Starrett Company against Warren, 38 

Appeals 310. I was referring particularly to 314. ! 
MR. LASKEY: May I look at that for a moment just so that I will 

have it in mind and anticipating what may be said, so that I can be think- 





ing of what to say in argument? 
THE COURT: Yes, surely. 
(Whereupon, at 11:25 o'clock a.m. the conference in 
Chambers was concluded.) | 


450 CHARGE TO THE JURY 
THE COURT: Ladies and gentlemen of the jury, we have just about 
reached the point in this case when it will become your duty to retire to 
the jury room, select your foreman, consider and decide the| case. 
You have for your determination in this case only the question of 
what damages are due the plaintiff, Jeanni M. O'Neill Winston, from the 
defendant Hamilan Corporation, the defendant having conceded that the 





plaintiff was negligently served a drink containing glass by one of its 
employees in the course of his employment. : 

You are to determine the amount of damages solely on the evidence 
adduced from the witness stand. You will not be motivated by sympathy 
for or bias against the plaintiff or the defendant. ! 

The plaintiff has the burden of proving by a preponderance of the 
evidence those damages which were proximately caused by the defendant's 
negligence, and she may recover only those damages which you find from 
the evidence have resulted, or may with reasonable certainty result in the 
future from the defendant's negligence. You are not to speculate or 
conjecture in determining the damages which you are to award to the 

451 plaintiff. You are the sole judges of the facts, and it is your duty 
and responsibility to find the facts and to assess the damages on the evi- 
dence before you, following the Court's instructions as to the law. 


| 
| 
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You are the sole judges of the credibility of the witnesses. What 

does this mean? It simply means their worthiness of belief. And in 
determining the witnesses' credibility you can take into consideration 
their attitude and demeanor upon the stand, whether they impress you 

as truth-telling individuals, their opportunity of knowing the facts and 
circumstances about which they have testified, and their ability to recall 
such facts, any bias or prejudice if such may be made manifest and } 
their interest in the outcome of the case. Then you must give their 


testimony only such weight as you, the jury, think under all the circum- 


stances it is entitled to. 

There have been introduced in this case by both sides witnesses 
who are characterized as expert witnesses, doctors. A person who 
by education, study or experience has become an expert in any art or 
science or profession, and who is called as a witness, may give his 
opinion as to any such matter in which he is versed and which is material 
to the case. 

You should consider the testimony of the different experts and 

452 weigh their reasons if any are given for their opinions. You are 
not, however, bound by such opinions. You may give to them such 
weight as you deem them entitled to receive in the light of all the other 
evidence in the case, whether that be great or slight, and you may reject 
any or all of the expert testimony if in your judgment the reasons for it 
are unsound. 

In connection with the expert testimony, you have heard answers 
to what are termed "hypothetical questions." These questions are 
based upon the assumption of a state of facts. It is for you to determine 
whether or not the facts so assumed have been proved. [If you should 
find the facts assumed have been established by a preponderance of the 
evidence, then the answers of the experts to the hypothetical questions 
may be considered by you. 

If you believe that any witness in this case, whether he or she be 
for the plaintiff or for the defendant, has knowingly testified falsely as 
to a material fact about which he or she could not be mistaken, then you 
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may if you deem it wise to do so disregard the entire testimony of such 
witness or witnesses, except where you find it corroborated by other 
credible evidence. | 

Now I have instructed you that the plaintiff must prove her damages 
by: a preponderance of the evidence. That term means simply that evi- 

453 dence which, weighed with the evidence opposed to it, is a more 
convincing proof. The best illustration is that of an old apothecary 
scale, two pans connected by a horizontal bar. Keeping that picture in 
your mind, imagine the evidence of the plaintiff on the one side and the 
evidence of the defendant on theother. If the scales or pan weighs down 
on the plaintiff's side, then she has proved her case by a preponderance 
of the evidence and would in such event be entitled to your verdict. But 
if the scales weigh down on the defendant's side, or if the scales or the 
pans are even, the defendant in such event would be entitled to your 
verdict. : 

I have already said that the damages to which the plaintiff is entitled 
to recover are those proximately caused by the defendant's negligence. 
The proximate cause of an injury is that cause which in natural and con- 
tinuous sequence, unbroken by any efficient intervening cause, produced 
the injury and without which the result would not have occurred. 

In fixing the amount of damages due the plaintiff, you should 
consider the reasonable value of examinations, attention and ‘care by 
physicians reasonably required and actually given in the treatment of the 
injuries sustained by her in this accident. You will consider the reason- 
able value of hospital accommodations and care, medicine, | | X-rays and 

454 other expense necessitated as a result of her injuries in this case. 

You should also consider her health and condition prior to the 

injuries complained of as compared to her health and condition in conse- 


quence of such injuries, and whether or not such injuries have resulted 


in permanent disability or impairment. | 

You should. also consider such a sum as would compensate her for 
pain, discomfort and mental anguish she suffered as a result of the 
injuries, and for such pain, discomfort and mental anguish if any which 
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she is reasonably certain to suffer in the future from such injuries. 

You should consider in addition the reasonable value of earnings or 
loss of earnings sustained by her as a result of the injuries. 

It has been stipulated $560.00 is the amount of money which she 
would have earned during the time she was absent from work for ailments 
which she attributes to the glass incident. If you should find all of these 
ailments were proximately caused by the defendant's negligence in serv- 
ing plaintiff a drink with glass in it, then you would allow the sum of 
$560.00 for all her loss of earnings. If, however, you believe that only 
a part of the plaintiff's absence from work was caused by the glass in- 
cident, then you would allow loss of earnings for only that part. 

455 If you should find that the plaintiff suffers from some unfortunate 
condition which has not been proximately caused by negligence on the 
defendant's part, although you sympathize you may not assess damages 
for that condition against the defendant. However, if you find this ac- 
cident was the proximate cause of aggravating a previously existing 
disability suffered by the plaintiff, then in fixing her damages you may _ 
include such amount as will fairly compensate her for the aggravation 
caused by the defendant's negligence. 

In this case there has been testimony to the effect that Mrs. Winston 
suffered from a highly nervous condition following the incident at the 
Hamilton Hotel, and that this nervious condition had various results in- 
cluding an effect on her throat and recurring stomach and abdominal 
pains, the impairment of her complexion or aggravation of a pre-existing 
skin condition. 

As T have instructed you, the basic rule is that if a plaintiff is 
injured by the negligence of the defendant, then he or she is entitled to 
recover for all the damages caused directly or indirectly by the defend- 
ant's negligence. But there is a qualifying rule of law. In this juris- 
diction a plaintiff may not recover damages for ailments arising merely 

456 from emotional or psychological or so-called nervous shock. 

If, however, a plaintiff suffers substantial physical injuries which 


proximately cause secondary physical effects or nervous or emotional or 
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psychological disabilities, then she may recover damages for such sec- 
ondary physical effects or nervous or emotional or psychological disabilities 
as stemmed from the original physical injury in an unbroken chain of cau- 
sation. i 

Applying this rule to the instant case, if you should find that Mrs. 
Winston suffered substantial physical injury from the glass in the drink 
served her by the Hamilton Hotel, and you should further find that plaintiff 
has proved by a preponderance of the evidence that as the direct result of 





such substantial physical injuries she suffered increased nervousness, 
ill effects on her throat and voice, recurring abdominal and stomach pain, 
or any of the other conditions she complains of; or that the nervousness 
caused by such substantial physical injury in turn resulted in the other 
complaints, such as the ill effect on her throat and voice or pains or im- 
pairment of her complexion or aggravation of a pre-existing acne, then 
you may allow damages for any or all of such conditions as you find re- 
sulted directly or indirectly in an unbroken chain of causation from the 
original substantial physical injury done by the glass. | 
457 If you should find that Mrs. Winston did not sustain substantial 

physical injury from the glass in the drink, that her injuries were minor, 
that such minor injuries were healed and that the nervousness or other 
ill effects of which she complains were caused merely by her emotional 
or psychological reaction to the shock of the whole incident, then she 
would not be entitled to recover for nervousness or its effects resulting 
from mere shock to her nervous system or mere emotional or psycholog- 
ical reaction. Here again the plaintiff has the burden of proving that the 
physical effects of which she complains were caused directly or indirect- 
ly by substantial physical injuries sustained on April 21, 1954, by the 
glass, and that such physical effects were not the result of mere psycho- 
logical reaction to the incident. | 

If you should find that it is equally probable that there was or may 


have been some other efficient intervening cause which was responsible 


for Mrs. Winston's increased nervousness or any of the other conditions 


complained of, or aggravation thereof, then you would find she has not 
| 
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proved that such condition or aggravation was proximately caused by de- 
fendant's negligence and you will not allow damages for it. 

458 I have enumerated certain items for your consideration in awarding 
damages if you find the evidence warrants such an award. Ido not intend 
that you should itemize such findings. But they are merely items to be 


considered by you. 

In conclusion, the Court merely repeats to you that you are to 
determine this case solely on the evidence adduced from the witness stand, 
and that you will not be motivated by sympathy for or bias against either 
the plaintiff or the defendant. 

Has either counsel anything to add? 

(Conference at the Bench:) 

MR. McGUIRE: Your Honor, you left out the portion in the plain- 
tiff's prayer with respect to the permanent disfigurement to the plaintiff's 
body. It was not referred to, as I recall it, in Your Honor's charge. 

THE COURT: I did speak of whether or not such injuries have 
resulted in permanent disability or impairment. 

MR. McGUIRE: All right. | 

Then there was one other thing, Your Honor. On the burden of 
proof Your Honor instructed that there could be a verdict for the defendant. 

THE COURT: I don't think I did. | 

459 MR. McGUIRE: That language was used. | 

THE COURT: I did? Well, I didn't intend it if I did. 

MR. McGUIRE: I am not too sure that I want to say anything further 
about it. I thought I should call it to Your Honor’s attention because I 
know it was inadvertent. 

MR. LASKEY: I think you used the term “verdict for defendant" 
when you were discussing damages. 

THE COURT: Idid? Well, I will correct that. 

MR. LASKEY: My only position is as we discussed in chambers. 

THE COURT: And you renew all of your objections and for the 
reason as stated, with emphasis? 

MR. LASKEY: That is right, Your Honor. 
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(In open Court:) 

THE COURT: Ladies and gentlemen, there being nothihg further 
from either counsel, the Court may have instructed that your verdict in 
this case be for the plaintiff or for the defendant. That is not so in this 
case. As I said to you in my introduction, defendant has conceded the 
plaintiff is entitled to some award in this case. The question for your 





determination is: What is she entitled to from the evidence adduced from 
the witness stand? - | 
460 * 
Anything further? 
MR. LASKEY: Nothing, Your Honor. 
MR. McGUIRE: No, Your Honor. 
* a x 
VERDICT OF THE JURY 
(Whereupon, at 6:05 o ‘clock p.m., the 





jury returned with their verdict, as 
follows:) | 
THE DEPUTY CLERK: Mr. Foreman, has the jury agreed upon 
its verdict? 
JURY FOREMAN: Yes, they have. : 
THE DEPUTY CLERK: In what amount do you find oe the plaintiff, 
Jeanni O'Neill Winston? 
JURY FOREMAN: $17,500. 
THE DEPUTY CLERK: Members of the jury, your rpecrncn says 
that your verdict in this case is for the plaintiff in the sum of nae 500, 
and that is your verdict so say you each and all? 
(Affirmed nods.) 


(Whereupon, at 6:08 o'clock p.m., the - 





instant matter was concluded.) 








[ Filed November 19, 1958] 
VERDICT AND JUDGMENT 

This cause having come on for hearing on the 13th day of November, 
1958, before the Court and a jury of good and lawful persons of this Dis- 
trict, to wit 

ak x aK * 
who, after having been duly sworn to well and truly try the issues between 
Jeanni O'Neill Winston, plaintiff and Hamilan Corporation, defendant, 
and after this cause is heard and given to the jury in charge, they upon 
their oath say this 19th day of November, 1958, that they find the issues 
aforesaid in favor of the plaintiff and that the money payable to him by 
the defendant by reason of the premises is the sum of $17,500. 

WHEREFORE, it is adjudged that said plaintiff recover of the said 
defendant the sum of $17,500 together with costs. 
By direction of 
Judge R. B. Keech /s/ Deputy Clerk 


[ Filed November 29, 1958] 
MOTION FOR NEW TRIAL 


Comes now the defendant and moves the Court to set aside the 
verdict returned and the judgment entered thereon in the above-entitled 
action on November 19, 1958, and to grant a new trial on the following 
grounds: 

1. The verdict is contrary to the evidence. 

2. The verdict is contrary to the weight of the evidence. 

3. The verdict is contrary to the law. 

4. The Court erroneously refused to grant defendant's prayers 
with respect to the measure of damages applicable under the circumstances 
presented by the evidence in the case. (Defendant's Prayers Nos. 1 and 2) 


5. The Court erroneously charged the jury as to the measure of 
damages applicable in the case. 3 
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6. The verdict was excessive. 
LASKEY and LASKEY 
By /s/ John L. Laskey 


Attorneys for Defendant 
*x* xk * 


[ Certificate of Service] 


2 EE ae 


[ Filed December 2, 1958] 
ORDER OVERRULING MOTION FOR NEW TRIAL 


Upon the coming on for hearing of the motion filed herein by de- 
fendant for a new trial, it is this 2nd day of December, 1958, 
ORDERED that said motion be, and the same is hereby overruled. 


By direction of ! 
Judge R. B. Keech /s/ Deputy Clerk 


[ Filed January 2, 1959] 
NOTICE OF APPEAL 


Notice is hereby given this 2nd day of January, 1959, that the de- 
fendant, Hamilan Corporation, t/a Manger-Hamilton Hotel hereby ap- 
peals to the United States Court of Appeals for the District of Columbia 
from the judgment of this Court entered on the 19th day of November, 
1958 in favor of the plaintiff, Jeanni M. O'Neill against said Hamilan 
Corporation, t/a Manger-Hamilton Hotel, defendant. | 


/s/ John L. Laskey 
Attorney for Defendant 
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(i) 


STATEMENT OF QUESTIONS PRESENTED | 


A young woman cut her mouth and tongue on glass, and also 
swallowed a piece of the glass, which was negligently permitted to be in 
her non-alcoholic drink. According to her doctors, she then suffered an 
emotional disturbance which caused pain in her stomach, abdomen and 
throat and aggravated an acne condition, which complaints continued up 
to the date of trial (some four years later). The questions are: 


1. Whether the court has a duty in cases where a plaintiff suffers 
an initial physical impact followed by an emotional disturbance which 
causes further physical injuries to exercise its discretion and, prior to 
submitting the case to the jury, determine whether the resulting injuries 
are material and substantial enough to permit of measurement by ordi- 
nary and practical standards and, depending upon the determination, to 
instruct the jury so as to obviate the possibility of the verdict being 
based upon conjecture and speculation. | 


| 
2. Whether the court erred in denying appellant's instructions 
numbers one and two to the effect that appellee could recover for the 
mental suffering "attendant upon a natural incident" of her initial bodily 
injuries, but not for injuries caused from a psychological reaction and 
further, that the appellee had the burden of proving that the resulting 
injuries flowed from initial bodily injury and were not caused by a 





psychological reaction to the initial incident. 


3. Whether the court erred in permitting witnesses who were not 
specialists in the field of psychiatry to testify in regard to an emotional 
disturbance and its effects, where the admissibility of such testimony 
depended upon special competence in mental disorders. : 

4. Whether the testimony of appellee's family physician,to the 
effect that the initial physical injuries were a competent producing cause 


| 
| 


| 
1 





(ii) 


of the recurring pains in the stomach and abdomen, and the aggravation 


of the acne condition, was founded upon the opinions of others and upon 
possibilities and not probabilities, thereby requiring a new trial even 

if the court's charges were correct. Also, whether the clear weight of 
the evidence shows that the initial injuries were not substantial physical 
injuries, thereby requiring a new trial even if the court committed no 
error in its charge or admission of evidence. 





JURISDICTIONAL STATEMENT 


STATEMENT OF THE CASE  . . 
Prefatory eRe eke epee | ele ee 


Facts Material To A Consideration Of The 
Questions Presented . = ° n . 


STATEMENT OF POINTS 
SUMMARY OF ARGUMENT 


ARGUMENT: 


I. The Court Erroneously Failed To Determine, Prior To 
Submitting The Case To The Jury, Whether The Appellee's 
Complaints Allegedly Resulting From Mental Suffering 
Were Material And Substantial Enough To Admit Of 
Measurement By Ordinary And Practical Standards 


A. In Cases Where Recovery Is Sought For Injuries 
Occasioned By An Emotional Disturbance Caused 
By A Negligent Impact The Court Has A Duty To 
Determine, Prior To Submitting The Case To The 
Jury, Whether The Resulting Injuries Are Substantial 
Enough To Permit Of Measurement By Ordinary And 
Practical Standards o} . dare Raeleinne ht) ete utelt oe 


The Court Breached Its Duty Because It Gave The 
Jury Mutually Exclusive Instructions In Regard To 
Recovery For Injuries Resulting From An Emotional 
Disturbance ep be Gt Deimaubenen seat ie sels ah fori ane 


Appellant's Instructions In Regard To Appellee's Burden 
Of Proof And In Regard To Appellees Condition Being 
Caused By Physical Injury Or Psychological Reaction 
Should Have Been Given . . . «© « -« 


Witnesses Who Were Not Specialists In The Field Of 
Psychiatry Were Permitted To Testify In Regard To 
Mental Disorders RAS deel) f hres Niles Hel gloat ne 


A New Trial Should Have Been Granted Or, In The 
Alternative, A Remittituf Ordered .  . . . 


A. The Appellee's Compiaints In Regard To The Il 
Effects On Her Throat And Voice, Her Recurring 
Abdominal And Stomach Pains, Were The Result 
Of A Functional Disturbance And Not An Organic 
Condition ye ier tet te = brelgimiell delle nerty se 


1. The Appellee’s Complaints Were The Result 
Of A Functional Disorder . . . . 


2. The Appellee’s Complaints In Regard To The 
Recurring Pains In Her Stomach And Abdomen 
Were Not The Result Of Organic Injury . . 
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JURISDICTIONAL STATEMENT 


This appeal is from a final judgment of the United States District 
Court for the District of Columbia in the amount of $17,500.00 based 
upon a jury verdict in an action instituted by a complaint for personal 
injuries alleged to have been suffered by the plaintiff-appellee by reason 
of the negligence of the defendant-appellant. (J.A. 197) This Court's 
jurisdiction is predicated upon the act of June 25, 1948, c. 646, 62 Stat. 
929, U.S.C.A., Title 28, Section 1291. 








2 
STATEMENT OF THE CASE 
PREFATORY 


Appellee, the former Jeanni M. O'Neill, sued the Hamilan Corpo- 
ration, t/a Manger-Hamilton Hotel, appellant, for personal injuries, 
emotional disturbance, and injuries resulting from the emotional dis- 
turbance sustained by her when she swallowed a small piece of glass 
and cut her mouth and tongue on glass negligently mixed with the ice in 
the non-alcoholic drink which she ordered and received from the Hamil- 
ton Hotel on April 21, 1954 in the District of Columbia. 


The case was presented to a jury on November 13, 14, 18 and 19, 
1958 with the Honorable Richmond B. Keech presiding. The jury had 
for its determination only the question of what damages were due the 
appellee because liability was admitted. Upon conclusion of the appel- 
lant's case the Court denied appellant's instructions numbers one and 
two concerning, respectively, the elements to be considered in award- 


ing damages and burden of proof. (J.A. 189-190) The Court gave its 
own instructions in regard to these two matters. (J.A. 191-197) The 
appellant did not make a motion for a directed verdict because liability 


for some damage was clear. Plaintiff had loss of earnings of $560.00. 
(J.A. 194) The jury returned a verdict for $17,500.00. (J.A. 197) 
Judgment for that amount entered on November 19, 1958. (J.A. 198) 
Appellant filed a motion for a new trial on November 29, 1958. (J.A. 
198) The Court denied the motion for new trial on December 2, 1958, 
without hearing argument. (J.A. 199) This appeal followed. (J.A. 199) 


FACTS MATERIAL TO A CONSIDERATION 
OF THE QUESTIONS PRESENTED 


Appellee, the former Jeanni M. O'Neill, was 21 years of age on 
April 21, 1954, the date on which she chewed on some glass negligently 
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placed in her fruit punch. Her married name is Jeanni O'Neill Winston. 
(J.A. 11) She was employed full time on the date of the accident, and 
for three years before, as an assistant to Senator Lehman from New 
York. (J.A.11) At the time of the accident she was also attending 
George Washington University. (J.A. 11-12) She belonged to the George 
Washington Troubadours and went on two trips with them - one to 
Alaska and one to Iceland. She had speaking and singing parts, but 





mostly solo singing. (J.A. 11-12) She received her expenses for these 
trips but no salary. (J.A. 12) She also took part in plays at George 
Washington University in the Drama Club; belonged to an entertainment 


union; had professional engagements at a club and at different hotels; 


modeled; and went on speaking engagements for the Young Democratic 
Party. (J.A. 12-14) ! 


On April 21, 1959 the appellee was to meet her parents on the 
corner of 14th and K Streets,N. W., Washington, D.C. She arrived early 
and happened to meet a friend who was to be in a play with her at 
George Washington University. They went into the Purple Tree Room a 
little after 5:00 p.m. to have a drink and talk about the play. (J.A. 14- 
15) She ordered a fruit punch and drank the liquid in the tall glass 
through a straw. She then took the straw out and tipped the container to 
get the ice at the bottom. (J.A. 15-16) She bit into the ice and 
"swallowed it . . . and everything that you do when you put something 
into your mouth that you are going to eat." (J.A. 15) She then had a 
pain in her mouth and throat. (J.A. 42) She first noticed pain in her 
stomach in the car on the way home from the hotel. (J.A. 42, 45-46) 
Her throat was not cut. (J.A. 45) After biting into the ice and glass 
there was blood in her mouth. (J.A. 16, 46) She removed three or four 
pieces of glass from her mouth and placed them on the table. (J.A. 16- 
17) Her friend took these pieces of glass and later gave them to her 








father. (J.A. 16-17) The pieces of glass were received in evidence and 
shown to the jury. (J.A. 17-18) 
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Appellee left the hotel, met her mother and father and returned 
home. (J.A. 18-19) She was unable to reach Dr. Aloysius J. B. Con- 
nolly, her family physician, for some two days. (J.A. 19, 42-43; 66-67) 
He then came to her house. (J.A. 43) 


Dr. Connolly testified that "from (his) own notes” at that time 
"there appeared to be healing small lacerations within the mouth and 
on the inner surface of the lips and on the tip of the tongue, to the num- 
ber of about six such lesions, averaging about a quarter of an inch;" 
that the throat "appeared moderately inflamed without discernible cuts;" 
and that he believed it was unlikely that any glass was swallowed. 
(J.A. 45-46; 78-79) He advised her that she eat soft bulky foods, watch 
her stools. He gave her sedatives and anti-spasmodic medications. 
(J.A. 20, 79) The foregoing was all within two or three days of the in- 
cident. (J.A. 79) 


Appellee stated that during the first two or three days after the 
incident of chewing the glass, her mouth healed, the bleeding stopped, 
and it did not ". . . seem too painful." She further said that her throat 
and stomach were sore. She said that there was a constant pain in her 
throat and stomach; that she was in bed all the time and that her mother 
gave her hot tea for the pain. .. ~~ The pain was eased by the 
narcotics which Dr. Connolly gave her. (J.A. 19-20, 79) 


Dr. Connolly saw appellee for the second time about ten days 
after the incident. At that time Dr. Connolly insisted that appellee be 
hospitalized. (J.A. 20, 44) At this time her throat was still irritated. 
She said she also had a pain in her stomach. However, she did not go 
to the hospital at that time. (J.A. 20); Dr. Connolly stated that at about 
this time appellee had stated to him that one of her attacks of stomach 
pain was accompanied by throwing up a small amount of bloody fluid. 
(J.A. 79) 


Appellee then went to Dr. Fred Geier for an examination. Dr. 


Geier is a specialist in internal medicine and gastroenterology. 
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(J.A. 147) Dr. Geier recommended that she go to a hospital. She went 
to Doctors Hospital on May 1, 1954. (J.A. 20-21; 144) She stated that 
when she went to Doctors Hospital, she had a great deal of pain when 
Dr. Geier examined her throat and stomach. (J.A. 20) Dr. Geier in his 
examination used an instrument known as a gastroscope in performing 
his gastroscopic examination. Such an examination consists in part of 
passing an instrument into the stomach and visualizing the lining mem - 
brane of the stomach. (J.A. 20-21; 147-148) 


Dr. Geier concluded that the appellee had a mild superficial 


gastritis; and a spasm of the outlet of the stomach - the pyloric part of 
the stomach. (J.A. 148-149) He defined superficial gastritis as a mild 
irritation of the lining of the stomach and stated that any type of irritant 
could cause it, but did not know whether the irritation could be the result 
of emotional factors. (J.A. 149) 





The appellee stayed in the hospital for a day or two after the 
examination and then, as she was getting dressed preparatory to leaving 





the hospital, she got a severe pain in her stomach. (J.A. 21-22) She 
stayed in the hospital a day longer and then went home on May 4, 1954. 
(J.A. 22, 144) When she arrived home, she stated that her throat was 
sore. (J.A. 22) | 


| 

On May 3, 1954, at about the time appellee was in the hospital, 
Dr. Fred Oscar Coe, a radiologist, conducted a diagnostic x-ray exami- 
nation of the appellee. (J.A. 145) Dr. Coe stated that his examination 
revealed that there was no evident abnormality of the chest; that in the 
abdomen there was no evidence of bilary or urinary calculi and no evi- 
dence of opaque foreign bodies; that the examination of the upper gastro- 
intestinal tract showed a normal esophagus, stomach and duodenum. 
(J.A. 145-146) He stated that by a normal stomach he means "that the 
periscophalist of the stomach was entirely normal, there was no ab- 
normality of the mucuous membrane, there was no obstruction and there 
was no hindrance to the emptying of the stomach." (J.A. 146) 
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Dr. Coe did state that the appellee was tender in the lower left 
quadrant (J.A. 146) and that he noted a "simulated tenderness," and a 
"jerking away which was not real" in other parts of the abdomen. 
(J.A. 146-147) 


Dr. Aloysius Connolly stated that shortly after appellee's hospital 
stay, she showed him a piece of glass which she said she had passed in 
her stool and that a piece of glass which was shown to him on the wit- 
ness stand looked like the same piece of glass. (J.A. 32-33; 80) 


Appellee returned to work in Senator Lehman's busy office, where 
she did typing and shorthand, a week or two after being released from 
the hospital. (J.A: 22-23) A week after returning to work, she had an 
awful pain in her throat and lost her voice and could not talk on the tele- 
phone. (J.A. 23) During the period May 15, 1954 to June 15, 1954, she 
had pains in her stomach three or four times per week. (J.A. 24) Up 
to October 1, 1954 she stated that she had pains in her stomach three 
or four times per week - lasting about twenty minutes each - and that 
these pains continued during the latter part of the year. During the 
first four or five weeks of 1955, the pains were not as frequent. There 
would be a pain one week, then she would not have any pain for a while, 
and then it would return. (J.A. 25) From the spring to the fall of 1955 
she was having pains in her stomach about two times a week, and then 
there would be about two weeks without any pain. (J.A. 27) She did not 
see a doctor from the time she left the hospital in May of 1954 until 
she saw Dr. Lawrence J. Thomas on July 15, 1955 at the request of her 
attorney. (J.A. 158) Dr. Thomas is a specialist in internal medicine 
and diagnosis. (J.A. 158) He did not take any x-rays. He examined 
the abdomen by pallation, percussion, and osculation. (J.A. 158-159) 
He stated that he found that the muscular activity of the stomach and 
intestines had increased. (J.A. 159) He found no evidence of organic 
injury. His diagnosis pointed to a functional gastrointestinal disorder. 
(J.A. 159-160) 





7 





The appellee stated that he gave her some medicine for a stomach 
ache. (J.A. 29) During the latter part of 1955 appellee stated that she 
still had pains in her stomach about twice a week and then there would 
be about two weeks without pains. (J.A. 27) She stated that there was 
no substantial change in the continuity of these stomach pains during 
1956, 1957 and up to the date of the trial on November 13, 1958. (J.A. 
27) In answer to a question by the Court, the appellee stated that she 
still believes that there may be glass in her stomach. (J.A. 34) 


She said that she continued with Senator Lehman until January 1, 
1957 and then went with the House Un-American Activities Committee, 
where she is presently employed. (J.A. 27-28) Up through January 1, 
1957 she lost about a month and a half per year from her work (J.A. 28), 
and since being with the House Un-American Activities Committee, she 
has lost 27 or 28 days as a result of her injuries. (J.A. 28) 





Appellee on September 5, 1957 had an attack while at her work. 
(J.A. 35) Her co-workers brought her into Dr. Connolly's office doubled 


up. (J.A. 81) He had to administer a narcotic to her in order to examine 
her. (J.A. 81) He stated that the appellee was then able to walk out of 
the office. (J.A. 81) He further stated that he saw her that night, and 
she showed him blood which she said she had vomited. (J.A. 81) Dr. 
Connolly stated that the appellee's pain continued for a few days and that 
she vomited small amounts of blood; that he gave her narcotics, seda- 
tives and anti-spasmodics. (J.A. 82) He also stated that at about this 
time he observed blood in her stools. (J.A. 93-94) A month prior to 
September 5, 1957, Dr. Connolly stated that appellee's husband had 
brought her into his office in his arms; that her pain was localized to the 
epigastric area right under the breast bone. (J.A. 82-83) 


On September 18, 1957 the appellee was examined by Dr. John C. 
Sullivan, a specialist in gastroenterology, after the appellee was referred 
to him by Dr. Connolly. (J.A. 154) Dr. Connolly did not confer with Dr. 
Sullivan prior to Dr. Sullivan's examination of the appellee on Septem- 
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ber 18, 1957. (J.A. 102, 105, 154) Dr. Sullivan did not have the benefit 

of Dr. Connolly's newly formed opinion, based mostly upon the Septem - 
ber 5, 1957 incident, that the appellee suffered from a granuloma condi- 
tion of the stomach. (J.A. 82, 102) 


Dr. Sullivan saw the appellee on September 18, 20, 24 and Octo- 
ber 16, 1957. (J.A. 154) He examined her abdomen; gastrointestinal 
tract; gave a proctosigmoidic examination. (J.A. 154) He said he exa- 
mined her from "stem to stern." (J.A. 154) He stated that his exami- 
nation revealed no ‘evidence of any organic abnormality; no areas of 
bleeding; no areas of abrasion or perforation. (J.A. 155) 


On cross-examination in answer to questions, Dr. Sullivan stated 
that "some glass does contain enough material which will render it 
opaque to x-rays and therefore, will show up ona film. Other glass 
does not contain enough of the material in its manufacture to be opaque 
to the x-rays and to render it visible." (J.A. 156) 


Dr. Sullivan did state that it was "possible" for glass to imbed it- 
self in the abdominal area anywhere from the duodenum to the colon and 
"possible" for it to move from time to time. (J.A. 156) He subsequently 
changed his testimony and said that it would be "probable." (J.A. 157- 
158) In addition, he said that if a defect in the stomach lining is shallow - 
not deep enough for barium to drop into - the defect won't show up on 
the x-ray. (J.A. 157) 


He said that! there was no evidence of granuloma. (J.A. 157) 


Dr. Connolly stated that he formed his opinion that the appellee 
suffered from a granuloma condition within a few weeks of September 5, 
1957 - about the time he saw blood in her stools. (J.A. 93, 102) 


He stated that appellee "must have” granuloma in her stomach 
and the last few feet of her bowels. (J.A. 87) He said that the condition 
of granuloma was permanent. (J.A. 88) He further stated, however, 
that no other doctor had found or diagnosed the appellee's condition as 
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granuloma; that granuloma can only be found by exploratory operation; 
that he does not know that appellee has a granuloma condition; that it 

is his diagnosis - more than a possibility. (J.A. 107-108) Dr. Connolly 
admitted that he is not a specialist and, specifically, is nota gastro- 
enterologist. (J.A. 98) He further stated that he did not tell the appel- 
lee's obstetrician about his opinion that the appellee suffered from a 
granuloma condition. (J.A. 97-98) i 





He stated that he located the granuloma area in the lower left 


quadrant because of "pain and muscular rigidity" when he pushed at 
the area in question. (J.A. 99) He admitted, however, that muscular 
rigidity can result from voluntary or involuntary spasms. (J.A. 99) 





Dr. Connolly admitted that he never told appellee's attorney about his 
opinion that appellee had a granuloma condition and that said attorney 
first heard about it when he testified at the trial; and that the term 
granuloma had not been used by him until he was on the witness stand. 
(J.A. 100-105) He admitted, however, that his one diagnostic conclu- 
sion was a granuloma condition. (J.A. 100, 101, 104) As previously 
stated, Dr. Connolly said that he reached his granuloma conclusion a 
few weeks after September 5, 1957. (J.A. 102-105) He said that what 
he really meant was that he feels there is glass in the appellee's 





stomach, and he cannot conceive of glass in a person's stomach and 

no resulting granuloma. (J.A. 101) He admitted that he did not tell 
anyone that there was glass in the appellee's stomach. (J.A. 101-102) 
He said that the following formed the basis for his opinion that there 
was glass in the appellee's stomach: (1) the implication in his June 11, 
1954 report (J.A. 101-102); (2) the severe attack on September 5, 

1957 where he "saw . . . pains," blood and heard of other bleeding 
(J.A. 102); and (3) findings of specialist; pain; vomiting; passing 
blood; and unpredictable and recurrent symptoms. (J.A. 106-107) 








10 


Dr. Connolly admitted that his said June 11, 1954 report did not 
contain a specific statement in regard to glass and that it was prepared 
for appellee's attorney for use in the preparation and trial of the instant 
case. (J.A. 102, 188) 


After Dr. Sullivan's examination on September 18, 1957, he ren- 
dered a report to Dr. Connolly wherein he stated that his finding was 
one “of essentially spastic - of undemonstrable cause." (J.A. 106) 

After receiving this report, Dr. Connolly conferred with Dr. Sullivan by 
telephone and.told him: about the:appeHee’s: history.and.that ‘it:seems. to 
(him) that she must have glass still within a gastro-intestinal tract." 
(J.A. 102-103; 105) He stated that this statement to Dr. Sullivan was 

not a diagnosis of granuloma, only that there must still be glass remain- 
ing in the stomach. (J.A. 105) Dr. Connolly stated that the opinion by 
Dr. Sullivan that the appellee's condition was of "undemonstrable cause" 
was not incompatible with his opinion that the condition was one of 
"demonstrable cause." (J.A. 106-107) 


Dr. Connolly agreed that there are a number of possibilities which 
can cause bleeding of the stomach; namely, (1) ulcers, peptic and duo- 
denal (J.A. 108, 109); (2) inflammation such as infection (J.A. 108); 

(3) malignant growths (J.A. 108); (4) benign tumors (J.A. 108); (5) rup- 
ture of the sclerotic blood vessel (J.A. 108); (6) retching or vomiting 
(J.A. 108-109); (7) portal hypertension (J.A. 109); (8) blood disorders 
(J.A. 109); (9) nervous tension (J.A. 109); (10) toxic causes of bleeding 
(J.A. 110); (11) nutritional situations (J.A. 110); (12) severe tension 
(emotional or psychic origin), then ulcer, then bleeding (J.A. 110-111); 
(13) severe gastritis (J.A. 111); and (14) severe spasms (J.A. 111). 


Despite all the various possibilities that could cause bleeding, 
Dr. Connolly "singled out the possibility of the presence of glass as the 
cause of the bleeding” because "we could not find any other cause, and 
this was the history." (J.A. 114) (Underscoring supplied) 


% 
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Dr. Eugene Gladsden, an enterologist, examined the appellee at the 


appellant's request just prior to the trial of the case. He stated that 
there was "no medical evidence that there is any glass in the digestive 
tract.” (J.A. 188) Dr. Jacob J. Weinstein, an enterologist, was also 
called by the appellant. Dr. Weinstein was not asked on cross-exami- 
nation whether or not he could state within a reasonable medical cer- 
tainty that there was glass in the digestive trace, but was asked if he 





could swear that "there are no glass particles in this plaintiff's gastro- 
intestinal tract."" (J.A. 180) Naturally, Dr. Weinstein could not swear 
affirmatively to such a statement. : 


From September 5, 1957 until shortly before the trial, over a year 
later, the only specialist appellee consulted was Dr. Joseph R. Kennedy, 
a dermatologist. (J.A. 151) | 

The appellee stated that facial blemishes appeared in the late 
summer of 1954 and have continued up to the time of the trial. She 
stated she has unconsciously scratched the blemishes terribly. (J.A. 
36-37) She stated she had been treated for acne about two years prior 
to the accident (J.A. 43), but at the time of the accident she did not have 
any skin blemishes. (J.A. 36-37) : 

Dr. Connolly stated that he first saw lesions on the appellee's 
face about ten years ago. (J.A. 89) This would have been during the 
appellee's adolescent period. (J.A. 90) Dr. Connolly stated that "she 
had a rather persistent deep-seated acne, as these pus pockets on and 
in the skin are referred to, which was in pretty good condition in 1952 
and 1953, and I felt that either by persistent treatment, or getting a 





little older, as these things begin to usually leave when a person is a 
little over 20, that she was getting better." (J.A. 90) He stated that 
about six months after the accident he opened some pus pockets. (J.A. 
90) He also stated that he has had occasion to treat her for the acne up 
until the present time. (J.A. 90) Dr. Connolly says that nobody knows 
what causes acne. (J.A. 119) | 
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Dr. Kennedy was called by the appellant as a witness. He had 
treated the appellee from September 17, 1957 to May 20, 1958 for acne. 
(J.A. 151) He stated that no physical injury caused the acne, but that 
"it is my opinion that there is a possibility that nervous and emotional 
states, anxiety, fear, can aggravate a case of acne. But I do not feel it 
is the cause of it." (J.A. 152) 


Dr. Connolly stated that the accident was a competent producing 
cause of the "aggravation" of the facial condition. He stated that her 
skin became worse and that she became more nervous at about the same 
time. (J.A. 91) 


Appellee called two doctors as her medical witnesses, Dr. 
Aloysius J. B. Connolly and Dr. Marvin C. Korengold. Only one quali- 
fied as a specialist. Dr. Connolly is the family physician. Dr. Marvin 
Curtis Korengold is a neurologist. 


Dr. Korengold examined the appellee just prior to trial at the 
request of appellee and diagnosed the appellee as having "no evidence 
of any organic neurological disorder" and as having "an anxiety state, 


secondary to the above described accident and sequelae." (J A, 129) 
He amplified this by stating that "the current state of affairs is prima- 
rily one of the emotional aspect rather than any residual of the physical" 


and that a psychological condition causes her present complaints. 
(J.A. 136, 141) Her "present complaints" referred to the initial and 
continuing pains in the stomach area; spasms of the throat; nervous- 
ness and acne. (J.A. 131-133) 


Appellant called three medical witnesses, namely, Dr. Harold 
Stephens, Dr. Eugene Gladsden and Dr. Jacob J. Weinstein. 


Dr. Stephens, a2 specialist in neurology, stated that there was no 
evidence of any damage, disease or defect of the nervous system and 
that the appellee's condition was not a "neurological problem." (J.A. 
169-170) 
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Dr. Weinstein, an enterologist, stated that no organic disease was 





shown by the hypothetical question and that "the symptoms. . . 
strongly make me feel that she has a functional gastrointestinal disease 
on an emotional basis." (J.A. 178-179) | 


Dr. Gladsden, also an enterologist, examined the appellee at ap- 
pellant's request just prior to trial and, based upon his examination and 
the facts in a hypothetical question, stated that no organic disturbance 
caused the appellee's complaints. (J.A. 186) He also stated, in answer 
to a question on cross-examination, that "there was no medical evidence 
that there is any glass in the digestive tract.” (J.A. 188) (Further and 
more detailed testimony of Doctors Korengold, Stephens, Weinstein, 
Gladsden and Connolly is considered in the Arguments hereinbelow.) 





STATEMENT OF POINTS : 
1. The District Court breached the duty it had under the applicable 
law of determining, prior to submitting the case to the jury, whether the 


alleged injuries caused by the purported emotional disturbance were 


material and substantial enough to permit of measurement by ordinary 
and practical standards. | 


2. The District Court erroneously denied appellant's prayer No. 1 
in regard to appellee's condition being caused by a physical injury or 
psychological reaction. | 


i 


3. The District Court erroneously denied appellant's prayer No. 2 





in regard to appellee's burden of proof. 


4. The District Court erred in permitting physicians who were 
not psychiatrists to testify in regard to mental disorders. 


| 
5. The District Court erred in admitting the incompetent and 
prejudicial testimony of appellee's family physician to the effect that 
there were direct physical injuries to her stomach and abdomen. 
| 


| 
| 
| 
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6. The District Court erred in admitting the incompetent and 


prejudicial testimony of appellee's family physicial to the effect that 


the initial injury caused the aggravation of appellee's acne condition. 


”. The District Court erred in submitting to the jury the question 
whether the appellee's initial injuries were substantial physical injuries. 


SUMMARY OF ARGUMENT 
I 


There can be no recovery in this jurisdiction for physical injuries 
resulting from an emotional disturbance which was caused by an initial 
negligent bodily impact unless the emotional disturbance and its effects 
are the natural and probable consequence of the initial impact. Whether 
the emotional disturbance and its effects are the natural and probable 
consequence of the initial impact depends upon whether the injuries 
flowing from the emotional disturbance are substantial enough to permit 
of measurement by ordinary and practical standards. It is the duty of 
the Court first to make this determination. If the Court determines that 
the resulting injuries are substantial, then the Court instructs the jury 
that the plaintiff may recover for all the natural and probable results of 
the initial injuries. If the Court determines that the injuries are not 
substantial, the Court then adds a second instruction to the effect that 
there can be no recovery for any injuries resulting from an emotional 
disturbance. The aforesaid rule recognizes that emotional disturbances 
are easily simulated and difficult to disprove, and that impairment of 
the nervous system is of such an intangible character that there are 
many situations where there is no practical standard by which to deter- 
mine the extent of the impairment. 


In the instant case the Court failed in its duty to make the initial 
determination in regard to whether the injuries flowing from the 
emotional disturbance were substantial enough to permit of measure- 
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ment by ordinary and practical standards. The Court's failure to make 
the said determination is evidenced by the fact that it gave the jury 
mutually exclusive instructions - one which indicated that the resulting 
injuries were substantial and one which indicated that they were not 
substantial. As a result, the Court permitted the jury to base its ver- 
dict on conjecture and speculation. | 





The unusual nature of the instant case, presented by the fact that 
appellee complained of stomach and abdominal pains some four and one- 
half years after receiving slight injuries, required that the appellant's 
requested instruction that appellee could recover for the mental suffer - 
ing "attendant upon a natural incident" of the initial impact be given in 
place of the Court's instruction that appellee could recover for the 
"direct" results of such injury. | 


The failure to give only the appellant's requested instruction that 
there could be no recovery if the appellee's injuries resulted from a 
psychological reaction to the initial impact was, for the reasons stated 
in Argument I, error. Furthermore, the resulting injuries were not 
substantial, being quite similar to those in Perry v. Capital Traction 
, 59 App. D.C. 42 (1929). 


The Court's instruction to the jury that the appellee had the burden 
of proving that the appellee's injuries were caused "directly and in- 
directly" by the initial impact and that she also had the burden of proving 
that the resulting injuries were "not the result of merely psychological 





reactions to the incident" was inconsistent and confused the jury. Appel- 
lant's requested instruction was consistent with the applicable law and 
would not have confused the jury. | 
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If all the Court's instructions were proper, a new trial would still 


be required because witnesses who were not specialists in the field of 


psychiatry were permitted to testify that the initial slight injuries to 
the appellee's mouth and tongue were the proximate cause of the 
emotional shock and that the emotional shock was the proximate cause 
of the appellee's resulting complaints. 


IV 


The District Court's refusal to grant the appellant's motion for a 
new trial, or in the alternative, order a remittitur, was an abuse of its 
discretion because the amount of the verdict was against the clear weight 
of the evidence and was so unjust that a miscarriage of justice will result 
if it is allowed to stand. A new trial would be required, even if all the 


Court's charges were correct. 


It was generally agreed by all the physicians, including appellee's 
expert medical witness, that the appellee was suffering from an emo- 
tional disturbance. Appellee's family physician did not concur and 
stated that the appellee was suffering from the effects of glass imbed- 
ded in the lining of the stomach and abdomen - a condition referred to 
as granuloma. His testimony was incompetent and speculative because 
the clear weight of the evidence shows that it was based upon the opin- 
ions of other physicians and also upon possibilities and not probabilities. 


Appellee's family physician's testimony to the effect that the initial 
injuries aggravated her acne condition was similarly incompetent. 
Being incompetent, it is presumed to be prejudicial. The presumption 
was not rebutted by the testimony of appellee's expert witness, to the 
effect that the initial injuries aggravated the acne condition, because if 
the incompetent evidence had been rejected, the verdict would have been 
in a much lesser amount. 
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A new trial also would be required even if the Court committed 
no error whatsoever because the clear weight of the evidence shows 


that the appellee's initial injuries were not substantial physical injuries. 


ARGUMENT 
I 


THE COURT ERRONEOUSLY FAILED TO DETERMINE, PRIOR 
TO SUBMITTING THE CASE TO THE JURY, WHETHER THE | 
APPELLEE'S COMPLAINTS ALLEGEDLY RESU LTING FROM | 
MENTAL SUFFERING WERE MATERIAL AND SUBSTANTIAL | 
ENOUGH TO ADMIT OF MEASUREMENT BY ORDINARY AND 
PRACTICAL STANDARDS. | 


A. In Cases Where Recovery Is Sought For Injuries _ 
Occasioned By An Emotional Disturbance Caused — 
By A Negligent Impact The Court Has A Duty To 
Determine, Prior To Submitting The Case To 
The Jury, Whether The Resulting Injuries Are 
Substantial Enough To Permit Of Measurement 


By Ordinary And Practical Standards. 


There can be no recovery in this jurisdiction for physical injuries 





resulting from an emotional disturbance which was caused by an initial 
negligent bodily impact unless the emotional disturbance and its effects 





are the natural and probable consequence of the initial impact. Whether 
the emotional disturbance and its effects are the natural and probable 
consequence of the initial impact depends upon whether the injuries 
flowing from the emotional disturbance are substantial enough to permit 
of measurement by ordinary and practical standards. It is the duty of 
the Court first to make this determination. If the Court determines that 
the resulting injuries are substantial, then the Court instructs the jury 
that the plaintiff may recover for all the natural and probable results of 
the initial injuries. If the Court determines that the injuries are not 
substantial, the Court then adds a second instruction to the effect that 
there can be no recovery for any injuries resulting from an emotional 
disturbance. The aforesaid rule recognizes that emotional disturbances 
are "easily simulated and difficult to disprove, and that impairment of 
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the nervous system is of such an intangible character" that there are 
many situations where there is no practical standard by which to deter- 


mine the extent of the impairment. Perry v. Capital Traction Co., 59 


App. D.C. 42, 44, 32 F.2d 938 (1929); Thompson-Starrett Co. v. 
Warren, 38 App. D.C. 310 (1912); Green v. Shoemaker & Co., 111 Md. 
69, 73 Atl. 688 (1909). 


In this jurisdiction the rule is clear that there can be no recovery 
of compensation for a mental disturbance or anguish caused by a negli- 
gent act, unless such mental suffering arises from an impact caused by 
the negligent act. The initial bodily impact does not, as held by the 
lower court, have to be substantial. Washington & Georgetown R. Co. 
v. Dashiell, 7 App. D.C. 507, 514 (1895); Perry v. Capital Traction Co., 
supra; Hamilton v. Pepsi Cola Bottling Co. of Washington, 132 A.2d 
500, 503 (Mun. App. D.C. 1957); Campbell v. Safeway Stores, Inc., 149 
A.2d 420 (Mun. App. D.C. 1959); Chesapeake & Potomac Tel. Co. v. 
Clay, 90 U.S. App. D.C. 206, 208-209, 194 F.2d 888, 890-891 (1952); 


Thompson-Starrett Co. v. Warren, supra. 


Where there has been a physical injury the recovery is for the 
plaintiff's "bodily and mental pain and suffering, both taken together 
(but not his mental pain alone) and such as inevitably and necessarily 
resulted from the injury." (Parenthesis supplied by the Court) McDer- 
mott v. Severe, 202 U. S. 600, 610-612, 50 L. ed. 1162, 1169 (1906) af- 
firming, 25 App. D.C. 276 (1905); Washington & G.R.Co. v. Harmon, 147 
U.S. 571, 584, 37 L. ed. 284, 289, affirming, if interest remitted, 18 D.C. 
255 (1893). 


As stated above, the problem in the instant case is to decide under what cir- 
cumstances recovery can be allowed for physical injuries resulting from an emo- 
tional disturbance which was caused by an initial negligent bodily impact. It also 
appears that the same rule would apply to those situations where physical injuries 
result from an emotional disturbance not caused by an initial negligent impact. 
This and similar problems are considered at length in (1) Kaufman v. Western 
Union Telegraph Company, 224 F.2d 723 (5 Cir. 1955), and authorities cited 
therein, and (2) in an annotation in 64 A.L.R. 2d 100-151. However, under the 
United States Supreme Court cases cited in this Argument I it is doubtful, con- 
trary to a statement in the Kaufman case (which did not cite the said cases), 
whether there can be recovery in the latter situation. 
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In the McDermott case, which was an action for damages received 
by a child who was run over at a railroad crossing and lost a leg, the 
Court stated, quoting from the case of Kennon v. Gilmer, 131 U.S. 22, 
26, 33 L. ed. 110, 112 (1889), that the law in this jurisdiction was as 
follows: | 

"But the instruction given only authorized them, 
in assessing damages for the injury caused by 
the defendants to the plaintiff, to take into con- 
sideration 'his bodily and mental pain and suffer- 
ing,both taken together' ("but not his mental pain 
alone’), and such as ‘inevitably and necessarily 
resulted from the original injury.' The action is 
for an injury to the person of an intelligent being, 
and when the injury, whether caused by wilful- 
ness or by negligence, produces mental as well 
as bodily anguish, and suffering, independently of 
any extraneous consideration or cause, it is im- 
possible to exclude the mental suffering in esti- 
mating the extent of the personal injury for which 
compensation is to be awarded. The instruction 
was in accord with the opinions of this court in 
similar cases." (50 L. ed.at 1169) | 


| 


Under the aforesaid Supreme Court cases, therefore, the mental 
pain must inevitably and necessarily result from the original injury. If 
the mental suffering does not inevitably and necessarily result from the 
original injury, no recovery can be allowed for such suffering: | 





As previously stated, the McDermott opinion quoted from the 
opinion in Kennon v. Gilmer, 131 U.S. 22, 33 L. ed.110 (1889). The 
Kennon opinion was interpreted in Southern Pac. Co. v. Hetzer, 135 
Fed. 272 (8 Cir. 1905), prior to the McDermott case. In the Hetzer 
case the trial was had fifteen months after the accident. The plaintiff 
was asked what effect upon his mind at the time of trial the injury to 
his leg was having upon him. Plaintiff stated that the fact that other 
people looked down upon him made him feel very badly and distressed 
him mentally. The Court held that an objection should have been sus- 
tained to the above testimony. The Court stated the following rule: 
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". . . plaintiff may recover for the bodily suffering 
and the mental pain which are inseparable and 
which necessarily and inevitably result from the 
injury. But . . . mental pain which is separable 
from the physical suffering caused by the injury 
is too remote, indefinite, and intangible to consti- 
tute an element of the damages in such a case, and 
evidence of it is inadmissible." (135 Fed. at 274) 
In short, therefore, in this jurisdiction there can be no separate 
recovery for mental suffering, or its effects, which are the "indirect" 
result of an accident.” Accordingly, the problem is to ascertain when 


mental suffering, and its effects, are separable from the physical injury. 


The leading case in this jurisdiction is Perry v. Capital Traction 
Co., 59 App. D.C. 42, 32 F.2d 938 (1929). In that case the plaintiffs 
were in an automobile which was in collision with a streetcar. One 
plaintiff was thrown forward in the automobile. The other plaintiff was 
thrown upward in the automobile striking the back of her head against 
the permanent top of the automobile. Three doctors testified that both 
plaintiffs suffered an impairment of their nervous systems brought about 
solely by the nervous shock or fright which was caused by the accident. 
The impairment of the nervous systems was manifested by "tremor" and 
by "crying spells, headaches, stammering, sleeplessness, inability to 
select the proper word in conversation, bad dreams, inability to work a 
full day as she could prior to the accident, inability to concentrate her 
thoughts, mental anguish and pains . . ." (59 App. D.C. at 42-43) 


The lower court instructed the jury that the plaintiff could recover 
for damages resulting from physical injuries caused by the accident and 


2 The lower court at three places in its charge, and impliedly at a fourth place 
instructed the jury that the plaintiff might recover for "direct and indirect" 
damages resulting from the initial injury (J. A. 194-196). Examination of the 
Court's charge shows that the Court was using the term "indirect" to mean in- 
juries which were caused by a psychological reaction to the incident of chewing 
glass. In Sloane v. Southern Cal. Ry. Co., 111 Cal. 668, 680, 44 Pac. 320, 

322 (1896) "indirect" injuries were defined as being caused "through some action 
of the mind." 
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mental pain and suffering incident to such physical injuries" but not any 
mental pain or suffering caused by shock from the accident, not trace- 
able to the physical injuries." (59 App. D.C. at 43) | 


The appellate court affirmed this charge stating that otherwise 
plaintiff would be recovering for "nervous shock and the consequences 
thereof (as) a separate and independent ground . . . (of) damages." 
The Court approved the language in Washington and Gegrgetown R. Co. 
v. Dashiell, 7 App. D.C. 507 (1895) where it was stated that such an 
independent ground for awarding damages is "certainly a most indefinite 





element to be considered by the jury and one that is most difficult, if 
not quite impossible, to regulate by any reasonable standard for assess- 
ing damages." (59 App. D.C. at 43) | 


It is clear that in the Perry case the plaintiffs were attempting to 
recover for apparent impairment to their nervous systems “brought 
about solely by a nervous shock or fright; in other words, in no way 
attributable to or caused by any physical injuries received." (59 App. 
D.C. at 43) This was so even though one of the plaintiffs struck the 
back of her head against the top of the automobile. The Court stated that 

pe | 


"The reason underlying the rule announced in 
the Dashiell case, 34 years ago (a rule supported 
by the great weight of authority), is that mere | 
fright is easily simulated and difficult to disprove, | 
and that impairment of the nervous system is of s 
such an intangible character that there is no prac- | 
tical standard by which the extent of the impair- 
ment may be determined. Where there has been 
a substantial physical injury, medical testimony 
and common knowledge may furnish a guide for 
measuring the pain and suffering incidental to the 
injury; but when, as here, there has been RO sub- 
stantial physical injury, a jury ought not to be per- | 
mitted to indulge in conjecture and speculation as | 
to the effects of alleged nervous shock or fright. _ 
There may be exceptional cases justifying a de- | 
parture from the general rule (compare Green v. 
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Shoemaker & Co., 111 Md. 69, 73 A. 688, 23 
L. R.A. [N.S. ] 667), but the facts in these cases 
bring them within that rule." (59 App. D.C. at 
43-44) 


In Green v. Shoemaker & Co., a married woman sued to recover damages 
to her property and person caused by the blasting of rocks by the defendant, in 
the vicinity of her dwelling. Testimony showed that there was blasting near the 
plaintiff's residence and that on April 24, a stone broke through the roof and 
ceiling and came down through the plaintiff's bed, mattreas and spring, that it 
weighed twenty-two pounds, that plaintiff did not sleep in that bed for six weeks 
after that, that the blasting continued until the fall of that year, that she had to 
sit in a chair at night the best part of six weeks while they (the defendants' em- 
ployees) were blasting, her nerves completely broken down through fright and 
she was not able to do her work. Before that time she was in ordinary health 
and never nervous. Her doctor testified that after April 24, she developed 
nervous prostration, which he attributed to the shock of the blast. 


Upon the close of the’ plaintiff's testimony, the defendants moved to strike out all 
of the evidence of the plaintiff's witnesses "bearing on the nervous condition and 
nervous shock to the plaintiff, and any physical injury resulting from such nerv- 
ous shock, such testimony having been admitted subject to exception, because 
there is no evidence of any physical impact or corporal injury to the plaintiff." 
This motion was granted, and exception was taken by the plaintiff to that ruling. 


The Maryland Court of Appeals stated the question in its opinion, as: "Does a 
cause of action lie for physical injury resulting from fright and nervousness 
caused by the wrongful acts of the defendants?" The Court recognized that under 
the general rule such a cause of action did not lie. It said, however, that there 
were exceptions to the rule, such as, ". . . where the injuries ought in the light 
of all the circumstances to have been contemplated as a natural and probable con- 
sequence thereof, the case falls within the exception and should be left to the 
jury." (73 Atl. 688, 692) 


In discussing the question, the Court, in its opinion stated: 


"This brings us to the important question involved in the granting 
of the motion to strike out all the testimony bearing on the nervous 
shock to the plaintiff and physical injury resulting therefrom. There 
is a wide divergence of judicial opinion as to whether a cause of action 
will lie for actual physical injuries resulting from fright and nervous 
shock caused by the wrongful acts of another, and it may be considered 
as settled-that.mereé fright, without any physical injury resulting there- 
from, cannot form the basis of a cause of action. This is so because 
mere fright is easily simulated, and because there is no practical stand- 
ard for measuring the suffering occasioned thereby, or of testing the 
truth of the claims of the person as to the results of the fright. But 
when it is shown that a material physical injury has resulted from fright 
caused by a wrongful act, and especially, as in this case, from a con- 
stant repetition of wrongful acts, in their nature calculated to cause con- 
stant alarm and terror, it is difficult, if not impossible, to perceive any 
sound reason for denying a right of action in law for such physical injury." 
(73 Atl. at 691) 
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In the Perry case the Court recognized the general rule as stated 
in Thompson-Starrett Co. v. Warren, supra, that a plaintiff was en- 





titled to recover for the "direct consequence of physical injuries re- 
ceived.” (38 App. D.C. at 314) It is clear that the Thompson-Starrett 
Co. case is not authority for the proposition, as contended by the lower 
court (J.A. 190) that separate recovery may be had for the "indirect" 
consequences of an initial physical injury, that is, consequences result- 
ing from an emotional disturbance. On the contrary, the Thompso - 





Starrett Co. case stands for the proposition that where there is a sub- 
stantial physical injury, such as "a blow on the back of the head Uhetite 
and a bruise in the groin" which affected his brain and jarred his 
spinal column, there can be a recovery for the "direct consequence of 
physical injuries received" (38 App. D.C. at 312, 314), where the direct 
consequences were that the plaintiff was tremulous; easily moved to 
tears; could not concentrate his thoughts; could not touch his fingers 

in front with his eyes shut; had vertigo and pain in the back of his head; 
cannot sleep; is forgetful; has lost weight; cannot bend over to work; 
cannot go on a scaffold, or to any height, would fall off." (38 App. D.C. 
at 313) In short, the fact that the plaintiff was in a "highly nervous 
state and completely unstrung" was an "inevitable and necessary" 





(McDermott v. Severe, supra) consequence of his brain and spinal cord 
being injured and not a consequence of an emotional or nervous state, 
or, stated differently, not an "indirect" consequence. | 


It is submitted that the Perry and Thompson-Starrett cases stand 





for, among other things, the proposition that an emotional disturbance, 
and its effects, are not "inevitable and necessary" consequences of an 
injury and that whether they are to be considered natural and probable 
consequences depends on whether the injuries resulting from the emo- 
tional disturbance are material and substantial enough to admit of 
measurement by ordinary and practical standards. The cases stand for 
the further proposition that it is the duty of the Court to decide initially 


| 
\ 
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whether the injuries flowing from the mental suffering are substantial; 
that if the Court decides they are substantial, it then gives only the 
instruction that the plaintiff may recover for the natural and probable 
consequences of the initial injuries; and that if the Court decides that 
the resulting injuries are not substantial, it gives the instruction that 
there can be recovery for natural and probable consequences of the in- 
jury and also gives an instruction to the effect that any injuries result- 
ing from a psychological reaction or emotional disturbance are not 
natural consequences and that no recovery for such injuries is permitted. 
This view gives full recognition to the doctrine enunciated in McDermott 
v. Severe, supra, page 18, and protects the rights of both parties in an 


area of law where "the authorities are in a state of dissension probably 
unequaled in the law of torts." (52 Am.Jur., Torts, Sec. 55) It is 
supported by our Municipal Court of Appeals. 


In Hamilton v. Pepsi Cola Bottling Co. of Washington, 132 A. 2d 


500 (Mun. App. D.C. 1957), the plaintiff, subsequent to purchasing a 
bottle of Pepsi Cola, opened the bottle and consumed a part of its con- 
tents. She noticed a bitter taste but continued to drink until something 
struck her mouth and went down through her throat. She examined the 
bottle and detected something in the center and then became nauseated, 
vomited, felt pains in her stomach and passed some blood rectally that 
night and again the next morning. Her pain continued for six days, and 
she was unable to resume her activities as a housewife for about ten 
days, during which time she lost eight pounds. The plaintiff's doctor 
testified that the consumption of the materials in the bottle created a 
condition of acute gastritis and produced the vomiting which in turn 
caused a strain that irritated a dominant hemorrhoid condition. On 
cross-examination he stated that the appearance of the foreign object 
in the drink may have been an important factor in causing her illness; 
that the acute gastritis and vomiting may have been the result of a 
psychological reaction which the plaintiff experienced upon seeing the 
strange object in the liquid. 





25 


The trial court first instructed the jury to the effect that the plain-. 
tiff could recover for injuries directly caused “as a result of consuming 
(the contents), by reason of its taste,and what not . . ." (132 A.2d at 
503) : 


The Court then exercised its discretion and concluded that the 
physical injuries which resulted from the psychological reaction were 
not such physical injuries as to admit of measurement by ordinary and 
practical standards. Having arrived at this discretionary conclusion, 
the Court then gave a second iristruction to the effect that the plaintiff 
could not recover for her injuries if such injuries were caused by a 
psychological reaction to what was found to be in the bottle. The Munici- 
pal Court of Appeals upheld this exercise of discretion by the trial court 
and did so on the authority of the Perry case, supra. The Court stated 





as follows: | 
"The test then is whether the injuries occa- | 
sioned by the mental disturbance are material and | 
substantial enough to admit of measurement by 
ordinary and practical standards. Here, the in- 
juries complained of were extremely tendous; we 
cannot hold that the trial judge erred in refusing 
to allow the jury to attempt to determine their 
extent."’ (132 A. 2d at 504) 


It will be subsequently shown that the trial court in the instant 
case breached its duty in that it gave the jury mutually exclusive instruc- 





tions in regard to recovery for injuries resulting from a mental dis- 
turbance, to wit, one instruction which, in effect, said that the injuries 
flowing from the emotional disturbance were material and substantial 
enough to permit of measurement by ordinary and practical standards 
and another instruction which, in effect, said that the injuries flowing 
from the emotional disturbance were not material and substantial 
enough to permit of measurement by ordinary and practical standards. 


In so doing, the Court permitted the jury to engage in conjecture and 
| 


speculation. 
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The Court Breached Its Duty Because It Gave 
The Jury Mutually Exclusive Instructions In 
Regard To Recovery For Injuries Resulting 
From An Emotional Disturbance. 


In the instant case the Court failed in its duty to make the initial 
determination in regard to whether the injuries flowing from the emo- 
tional disturbance were substantial enough to permit of measurement by 
ordinary and practical standards. The Court's failure to make the said 
determination is evidenced by the fact that it gave the jury mutually ex- 
clusive instructions - one which indicated that the resulting injuries 
were substantial and one which indicated that they were not substantial. . 
As a result, the Court permitted the jury to base its verdict on con- 
jecture and speculation. 


The Court gave the jury three separate instructions in regard to 
what damages were recoverable by the plaintiff, as follows:* 


t. ". . . if you should find that Mrs. Winston 
suffered substantial physical injury from the glass 
in the drink served her by the Hamilton Hotel, and 
you should further find that plaintiff has proved by 
a preponderance of the evidence that as the direct 
result of such substantial physical injuries she 
suffered increased nervousness, ill effects on her 
throat and voice, recurring abdominal and stomach 
pain,or any of the other conditions she complains 
of . . . then you may allow damages for any or 
all of such conditions as you find resulted directly 
. . . from the original substantial physical injury 
done by the glass." (J.A. 195) 


Vsti te (if you should find that) the nervous- 
ness caused by st¢@h substantial physical injary in 
turn resulted in the other complaints, such as the 
ill effect on her throat and voice or pains or im- 
pairment of her complexion or aggravation of a 
pre-existing acne, then you may allow damages 
for any or all of such éonditions as you find re- 
sulted . . . indirectly in an unbroken chain of 


= The full charge to the jury is set forth in the Joint Appendix at pages 
J.A. 191-197. 
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causation from the original substantial physical 
‘injury done by the glass." (J. A. 195) 


3. “If you should find that Mrs. Winston did not 
sustain substantial physical injuries from the 

glass in the drink, that her injuries were minor, 
that such minor injuries were healed and that the — 
nervousness or other ill effects of which she com- | 
plains were caused merely by her emotional or 
psychological reaction to the shock of the whole 
incident, then she would not be entitled to recover | 
for nervousness or the effects resulting from ! 
mere shock to her nervous system or mere emo- 
tional or psychological reaction." (J.A. 195) 





| 





As previously shown at pages 17 to 26 hereinabove, the Court has 


a duty, in all cases where it is alleged that physical injuries have re- 
sulted from an emotional disturbance, to first decide whether such 
physical injuries are material and substantial enough to permit of 
measurement by ordinary and practical standards. If the Court decides 
that the resulting injuries are not substantial, then the Court refuses to 
allow the jury to consider their extent by giving the type of instruction 
set forth as number 3 hereinabove. In this case, therefore, the Court, 
by giving the instruction set forth as number 3, was instructing the jury 
that they could not consider the extent of the plaintiff's injuries which - 
resulted from mental suffering because such injuries were not the 
"inevitable and necessary” consequences of the initial injury and to con- 
sider them would be to engage in conjecture and speculation. ® The Court, 
however, by giving the instruction number 2 hereinabove, was, in effect, 





stating the exact opposite, namely, that the injuries resulting from the 
emotional disturbance were material and substantial enough to permit of 
measurement by ordinary and practical standards and that as a matter 

of law the jury could award damages for such injuries - the only question 
being whether the emotional disturbance was caused by the initial injuries. 


The said instruction number 3 is, therefore, a restriction on instruction num- 
ber 1 hereinabove which states that there could be recovery for all of the appel- 
lee's complaints if they were a direct result of the initial injuries. If the Court 
had only given instructions numbers 1 and 3, the appellant's only complaint would 
be the use of the word "direct" instead of "natural." See argument at page 28 , 
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The two instructions, one based on the fact that the resulting in- 
juries were substantial and one that they were not substantial, simply 
cannot, to borrow a phrase from the cold war, ‘co-exist and are, there- 
fore, mutually exclusive. Accordingly, the Court breached its duty in 
not deciding whether the resulting injuries were substantial, thereby 
permitting the jury to base its verdict upon.conjecture and speculation. 


af 


APPELLANT'S INSTRUCTIONS IN REGARD TO 
APPELLEE'S BURDEN OF PROOF AND IN REGARD 
TO APPELLEE'S CONDITION BEING CAUSED BY 


PHYSICAL INJURY OR PSYCHOLOGICAL REACTION 
SHOULD HAVE BEEN GIVEN. 


‘The unusual nature of the instant case, presented by the fact that 
appellee complained of stomach and abdominal pain some four and one- 
half years after receiving slight injuries, required that the appellant's 
requested instruction that appellee could recover for the mental suffer- 
ing “attendant upon 2 natural incident" of the initial impact be given in 


place of the Court's instruction that appellee could recover for the 


“direct” results of such injury. 


The failure to give only the appellant's requested instruction that 
there could be no recovery if the appellee's injuries resulted from a 
psychological reaction to the initial impact was, for the reasons stated 
in Argument I, error. Furthermore, the resulting injuries were not 
substantial, being quite similar to those in Perry v. Capital Traction 
Co., 59 App. D.C. 42 (1929). 


The Court's instruction to the jury that the appellee had the buf 
den of proving that the appellee's injuries were caused "directly and 
indirectly” by the initial impact and that she also had the burden of 
proving that the resulting injuries were "not the result of merely 
psychological reactions to the incident" was inconsistent and confused 
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the jury. Appellant's requested instruction was consistent with the ap- 


plicable law and would not have confused the jury. 





Appellant's instruction number 1 which it requested the'Court to 


give is as follows: 
| 
"The jury is instructed that where aperson _ 
has suffered physical injury, mental pain and ! 
suffering attendant upon and a natural incident of 
such bodily injury may be considered as an 
element in estimating the damages. However, if 
you find that the ingestion or swallowing of glass 
by the plaintiff was not itself the direct cause of 
the sickness and illness of which the plaintiff 
complains but that such sickness and illness, in- 
cluding the pain, the vomiting, the soreness and 
constriction of the throat, the facial acne and the 
nervousness which have been related to you were | 
caused by the plaintiff's psychological reaction to | 
the incident of April 21, 1954 rather than by 
bodily injury, then the plaintiff is not entitled to 
recover damages by reason of the existence of 
such conditions." (J.A. 10) ; 


The Court refused to give this instruction. (J.A. 189-190) As 
will be noted, the instruction relates to two elements of damages. 
First, the instruction states that where there has been a physical injury, 
there may be recovery for "mental pain and suffering attendant upon 
and a natural incident" of such bodily injury. The United States Supreme 
Court has ruled that in this jurisdiction recovery for mental pain and 
suffering is limited to such mental pain and suffering “as inevitably and 
necessarily resulted from the injury." McDermott v. Severe, supra. 





Green v. Shoemaker & Co., supra, states it as the "natural and prob- 
able consequence." Perry v. Capital Traction Co., supra, states it as 
a "natural" consequence. 


As previously stated at page 19, supra, the McDermott case, 
quoting from the case of Kennon v. Gilmer, 131 U.S. 22, 26, 33 L. ed. 
110, 112 (1889), held that the law in this jurisdiction in personal injury 
actions was as follows in regard to recovery for mental suffering: 

| 
| 
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"But the instruction given only authorized them, in 
assessing damages for the injury caused by the 
defendants to the plaintiff, to take into considera- 
tion "his bodily and mental pain and suffering, both 
taken together" ("but not his mental pain alone’), 
and such as ‘inevitably and necessarily resulted 
from the original injury.' The action is for an 
injury to the person of an intelligent being, and 
when the injury, whether caused by wilfulness or 
by negligence, produces mental as well as bodily 
anguish and suffering, independently of any ex- 
traneous consideration or cause, it is impossible 
to exclude the mental suffering in estimating the 
extent of the personal injury for which compen- 
sation is to be awarded. The instruction was in 
accord with the opinions of this court in similar 
cases." (50 L. ed. at 1169) 


The McDermott case is still the law in this jurisdiction. 


It will be recalled that the instant case is quite unusual because 
the appellee still complained of nervousness, abdominal and stomach 
pain and acne some four years after the initial injury. The Court, how- 
ever, instructed the jury that she could recover ". . . if you should 
find that Mts. Winston suffered substantial physical injury from the 
glass in the drink served her by the Hamilton Hotel, and you should 
further find that plaintiff has proved by a preponderance of the evidence 
that as the direct result of such substantial physical injury, she suffered 
increased nervousness, ill effects on her throat and voice, recurring 
abdominal and stomach pain, or any of the other conditions she com- 
plains of . . ." (J.A. 195) It appears obvious that in the circumstances 
of this case the use of the phrase "direct result of" is not sufficient be- 
cause in the overall context of the Court's instructions it could well 
allow the jury to engage in conjecture and speculation. If, however, the 
appellant’s requested instruction that recovery could be had for the 
mental pain and suffering “attendant upon and a natural incident" of the 
- initial injury, the aforesaid would have been obviated. 
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The second part of appellant*s requested instruction number 1 
should have been granted. That portion of instruction number 1 was to 
the effect that appellee could not recover for the abdominal and stomach 
pain and soreness and constriction of the throat if such conditions were 
caused by the appellee/s; psychological reaction to the incident nt chew- 
ing glass. 


The above requested instruction is similar to that given by the 
Court and quoted hereinabove as instruction number 3. (supra, page 27) 
As indicated in Argument I, instruction number 3, in order for it to be 
given, requires a determination by the Court that the injuries | occasioned 
by the mental disturbances are material and substantial enough to admit 
of measurement by ordinary and practical standards. Again, as shown 
in Argument I, if the Court had given the instruction number 3 in regard 
to no recovery for injuries caused merely by psychological reaction, 
and instruction number 1 as requested by the appellant's,the jury would 
have been able to consider the case without engaging in conjecture and 
speculation. However, by the giving of instruction number 2 set forth 
hereinabove at pages 26-27, the Court breached its duty of deciding 
whether the injuries occasioned by the mental disturbance were substan- 
tial and thereby confused the jury and allowed it to engage in conjecture 








and speculation. | 


Furthermore, the resulting injuries were not material and sub- 
stantial enough to admit of measurement by ordinary and practical 
standards. The resulting injuries were quite similar to those in the 
Perry case, supra, except of a longer duration. In Perry the impair- 
ment of the nervous systems was manifested by "tremor" and by “cry- 
ing spells, headaches, stammering, sleeplessness, inability | to select 
the proper word<in conversation, bad dreams, inability to work a full 
day as she could prior to the accident, inability to concentrate her 
thoughts, mental anguish and pains . . ." (59 App. D.C. at 42-43) 


In the instant case the resulting complaints were primarily subjective 
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in nature, such as the recurring pain in the abdomen and stomach. In 
regard to such subjective complaints Dr. Connolly, appellee's family 
physician, agreed that “there is no definite way of proving or dis- 
proving that a patient is suffering pain.” (J.A. 111) If, therefore, the 
many objective complaints in Perry are not substantial, it is clear 
that the resulting injuries to the appellee in the instant case are not 
substantial. 


Appellant's request that its instruction number 2 be granted was 
also denied by the lower court. (J.A. 190) That instruction was as 
follows: 

"The jury is instructed that the plaintiff has 
the burden of proof to establish that the sickness 
and illness of which she complains resulted from 
bodily injury and was not caused by her psycho- 
logical reaction to any incident or series of in- 
cidents.” 

The Court, in regard to burden of proof, instructed the jury that 
the appellee had the burden of proving “that the physical effects of 
which she complained were caused directly or indirectly by substantial 
physical injury sustained on April 21, 1954 by the glass and that such 


physical effects were not the result of merely psychological reaction 
to the incident." (J.A. 195) 


It has been previously shown at footnote 2, supra, that in using 
the word "indirectly" the Court was referring to those injuries which 
were occasioned by a mental disturbance. Therefore, the use of the 
word "indirectly" in the Court's burden of proof charge as set forth 
hereinabove could not but have the effect of confusing the jury. 
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WITNESSES WHO WERE NOT SPECIALISTS IN THE 
FIELD OF PSYCHIATRY WERE PERMITTED TO 
TESTIFY IN REGARD TO MENTAL DISORDERS. : 

If all the Court's instructions were proper, a new trial would still 
be required because witnesses who were not specialists in the field of 
psychiatry were permitted to testify that the initial slight injuries to 
the appellee's mouth and tongue were the proximate cause of the emé- 
tional shock and that the emotional shock was the proximate cause of 


the appellee's resulting complaints. 


As a result of the incident of April 21, 1954, the appellee suffered 
several small lacerations to her mouth and tongue, which quickly healed. 
(J.A. 19, 45, 46-47; 78-79) She also swallowed a small piece of glass. 
(J. A. 32-33; 80) Examinations by six specialists failed to show any 
evidence of the presence of glass in the appellee's digestive tract or 
organic injury. (J.A. 139; 145-147; 148-149; 155; 159-160; 188) Yet 
the appellee has had recurring stomach and abdominal pains every two 
or three weeks for some four and one-half years. She still believes 
that there might be glass in her stomach. (J.A. 33) There was general 
agreement, except for the family physician - Dr. Connoly, that the 
appellee was suffering from a functional disturbance. (J. A. 139-140; 
148-149; 155, 159-160; 168-170; 178-179; 186-188) ( Also see argument 
at pages 37-40, infra. ) ! 





In fact, appellee's only expert medical witness, Dr. Korengold, 
a neurologist, admitted that he found no neurological disease and that 
what he was dealing with was an emotional problem. (J.A. 189) He 
also admitted that psychiatry would be the specific field of medicine to 
deal with emotional problems. (J. A. 140) Further, he said suppres- 
sion and repression, speaking of the emotions, was “out of (his) field 
in the sense it is psychiatry." (J.A. 140) Dr. Connolly, the family: 


physician, agreed that the emotions played a very important part of 
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disorders of the gastrointestinal tract and that a very substantial per- 
centage of such disorders result from emotional or psychic disorders. 
(J.A. 98) 


Upon further questioning, Dr. Connolly conceded that pain in the 
stomach can occur as the result of purely psychological factors. 
(J.A. 112) He agreed that psychosomatics would be the specialized 
field for the aforesaid and that the specialists in that field are psychia- 
trists or internists who have made a special study of the emotional 
aspects. (J.A. 112-113) | 


Clearly, therefore, the determination of whether the initial slight 
injuries were the proximate cause of the recurring pains in the stomach 
and abdomen for some four and one-half years depended upon physicians 
who were specially "competen|t] in mental disorders. " deBruin v. 
deBruin, 90 U.S. App. D.C. 236, 195 F.2d 763 (1952). 


In the deBruin case, the wife brought suit against her husband for 
separate maintenance. The husband counter-claimed for an absolute 
divorce on the grounds of desertion or voluntary separation. The Court, 
sitting without a jury, concluded that the wife lacked the mental capacity 
to form the intent which is a necessary prerequisite to either desertion 
or voluntary separation. 


The Court's conclusion in regard to the husband's mental capacity 
was based upon the testimony of a layman and of 2 physician who was 
not a psychiatrist. On appeal, this Court affirmed the ruling of the 
lower court. This Court stated that "as a general rule the admissibility 
of the evidence of lay witnesses to the mental capacity of a testator is a 
matter in the sound discretion of the trial court." (90 U.S. App. D.C. 
at 236.) The Court stated that the physician, like the layman, had 


known the wife for many years and had a good vantage point for observ- 


ing the person under scrutiny and could, therefore, express their 
opinions as to mental capacity to court or juries who have not had such 
an opportunity of observation. Accordingly, the Court stated that "the 
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physician's testimony was not offered as being that of an expert in the 
field of psychiatry . . . the admissibility of his testimony, therefore 
? 


did not depend upon any special competence in mental disorders. 
(90 U.S. App. D.C. at 237) 


In the instant case, however, the question is clearly posed as to 
whether physicians in fields other than psychiatry are "experts upon the 
question of (neuroses)."" (90 U.S. App. D.C. at 237, fn. 3) It was ad- 
mitted by the appellee's only expert witness that the specific field con- 





cerning emotional disturbances was psychiatry. The Court, therefore, 
erred in permitting doctors who were not qualified in the complex field 
of emotional disorders to testify that the appellee's emotional dis- 
turbance: was the proximate cause of her initial injuries and that the 
emotional disturbances caused the resultant complaints. The quotation 
in the deBruin case from Dr. Overholser's article entitled "Psychiatric 
Expert Testimony", 42 J. Crim. L. & Criminology 283, 295-6 (1951), 


is especially pertinent in this case and is set forth hereinbelow: 


"By all means there should be insistence on 
qualifications. The courts in general assume that | 
any physician is competent to tebtify on any topic 
in the field of medicine. This is certainly un- | 
realistic, especially with regard to psychiatry, in | 
view of the wholly inadequate training in psychiatry 
which until very recently was given to medical 
students, and the general lack of interest of the 
medical profession in the subject of mental dis- 
order. The American Psychiatric Association, 
concerned with the problem of the inadequately | 
qualified psychiatric ‘expert’ was largely motivated 
by this concern in the establishment of the Ameri- | 
can Board of Psychiatry and Neurology in 1934. 
The requirements for certification by this Board 
are high, and there is every assurance that a 
diplomate of the Board may be looked upon as pro- | 
fessionally competent in his field. It is to be hoped, 
indeed, that eventually courts may come to look 
upon certification by the Board as a prerequisite to 
admission to the giving of expert testimony in the 
field of psychiatry, or at least to question the quali- 
fications of the non-diplomate." (90 U.S. App. D. c. 
at 237, fn. 3) | 
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A NEW TRIAL SHOULD HAVE BEEN GRANTED, OR, 
IN THE ALTERNATIVE, A REMITTITUR ORDERED. 

The District Court's refusal to grant the appellant's motion for a 
new trial, or in the alternative, order a remittitur, was an. abuse of its 
discretion because the amount of the verdict was against the clear weight 
of the evidence and was so unjust that a miscarriage of justice will result 
if it is allowed to stand. Eastern Air Lines v. Union Trust Co., 99 U.S. 
App. D.C. 205, 239 F.2d 25 (1957); Weinreb v. Strauss, 80 A. 2d 47 
(Mun. App. D.C., 1951). A new trial would be required, even if all the 
Court's charges were correct, in order to permit the jury to reach a 
decision as to the amount of damages without considering (1) the incom- 
petent and prejudicial testimony of appellee's family physician that glass 
caused a direct physical injury to the appellee's stomach and abdomen 
and (2) without considering the incompetent and prejudicial testimony to 
the effect that the initial injuries aggravated the appellee's acne condi- 
tion. Watt v. Starke, 101 U.S. 247, 25 L. ed.826 (1880). A new trial 
also would be required even if the Court committed no error whatsoever 
because the clear weight of the evidence shows that the appellee did not, 
to use the language of the Court, "sustain substantial physical injuries 
from the glass in the drink." (J.A. 195) 


A. The Appellee’s Complaints In Regard To The Ill 
Effects On Her Throat And Voice, Her Recurring 
Abdominal And Stomach Pains, Were The Result 
Of A Functional Disturbance And Not An Organic 
Condition. | 


It was generally agreed by all the physicians, including appellee's 
expert medical witness, that the appellee was suffering from an emo- 
tional disturbance. Dr. Connolly, the family physician, did not concur 
and stated that the appellee was suffering from the effects of glass im- 
bedded in the lining of the stomach and abdomen - a condition referred 
to as granuloma. Dr. Connolly's testimony was incompetent and 
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speculative because the clear weight of the evidence shows that it was 
based upon the opinions of other physicians and that it was also based 
upon possibilities and not probabilities. | 


1. THE APPELLEE’S COMPLAINTS WERE THE RESULT 
OF A FUNCTIONAL DISORDER. 





After the accident on April 21, 1954,. and up until the time of trial 
(some four and one-half years later), appellee stated that she could not 
control herself in front of the camera, or singing or groups the way she 
had before the accident. Also she stated that she had not been able to 
do any kind of work where she had to undergo any kind of excitement or 
meet people. (J.A. 34-35) Dr. Connolly, the family physician, stated 
that prior to the accident $e appellee was brave and stoical. (6) . A. 88) 
He stated that he noticed that she began to become nervous some months 
after April, 1954. (J.A. 89) : 


Dr. Connolly was one of two medical witnesses called by appellee. 
He did not have a specialty. (J.A. 98) The other medical witness was 
Dr. Marvin Curtis Korengold, a neurologist. Dr. Korengold stated that 
he examined the appellee on November 10, 1958 (just prior to trial) at 
the request of the appellee's attorney. He stated that he diagnosed the 
appellee as having (1) "no evidence of any organic neurological disorder” 
and (2) as having "an anxiety state secondary to the above described 
accident and sequelae." (J. A. 129) He elaborated and stated that the 
"current state of affairs is primarily one of the emotional aspects rather 
than any residual of the psychological; that there was “no evidence Of 
any objective neurological disorder;" and that a psychological condition — 
causes her present complaints. (J.A. 136-137, 141) : 





Dr. Korengold further stated that "the injury about which he has 
formed an opinion is a nervous injury rather than a physical injury, 
though which was caused by a physical injury. "(J.A. 129) | 


In answer to a hypothetical question, Dr. Korengold stated that the 


initial physical injuries sustained by appellee were a competent producing 
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cause of (1) the initial and continuing pains in the stomach area, (2) the 
initial and recurring spasms of the throat and other throat residuals; 
(3) nervousness; and (4) aggravation of the acne. (J.A. 131-133) 


Dr. Korengold admitted that psychiatry was the specific field con- 
cerning problems connected with anxiety state, secondary to the above 
described accident and sequelae. (J. A. 139-140) 


The appellant called as expert witnesses, Dr. Harold Stephens, 
Dr. Eugene Gladsden, and Dr. Jacob J. Weinstein. Dr. Gladsden, a 
specialist in gastroenterology, examined the appellee at the appellant's 
request just prior to the trial of the case. Based upon the history con- 3 
cerning the appellee's condition and a hypothetical question embodying 
the pertinent facts in evidence, Dr. Gladsden testified that "I find no 
causal relationship between the ingestion of glass or any organic dis- 
turbance in the digestive tract to account for this patient's symptoms.” 
(J. A. 186) 


Dr. Harold Stephens, 2 neurologist, stated that there was no evi- 
dence of any damage, disease or defect of the nervous system and that 
"the information and opinions that have been enumerated in the hypo- 
thetical question in no way encompass any function or anatomy or 


disease of the nervous system, and in my opinion, this is not a neuro- 
logical problem." (J.A. 170) He said that he had no opinion about the 
connection between the injury and the subsequent complaints of the ap- 
pellee. (J.A. 169) 


Dr. Jacob J. Weinstein, an enterologist, stated that "the symptoms 
. . . strongly make me feel that she has a functional gastrointestinal 
disease on an emotional basis" and that no organic disease was shown by 
the hypothetical question. (J.A. 178-179) In answer to a hypothetical 
question, he stated that it is “extremely untenable that the present 
symptoms and manifestations that this patient has now are in any way 
related to having swallowed glass at the time in 1954.” (J. A. 177-178) 
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Appellant also called as witnesses the appellee's own physicians, 
which physicians were not called by the appellee, namely, Dr. Fred 
Geier; Dr. Fred O. Coe; Dr. John C. Sullivan; Dr. Joseph v. Thomas; 
and Dr. Joseph Kennedy. 


Dr. Geier looked inside the appellee's stomach with the aid of an 
instrument called a gastroscope and did not find any glass and admitted 
that the mild superficial gastritis could be the result of emotional fac- 
tors. (J.A. 145-147) | | 





Dr. Coe, a radiologist, found no evidence of an organic condition. 
(J. A. 145-147) | 


Dr. Sullivan, an enterologist, examined the appellee from “stem 
to stern."" (J.A. 154) He stated that his examination revealed no evi- 
dence of any organic abnormality; no areas of bleeding; and no areas of 
abrasion or perforation. (J.A. 155) | 


Dr. Kennedy, a skin specialist, stated that no physical injury 
caused the acne but that "it is my opinion that there is a possibility that 
nervous and emotional states, anxiety, fear, can aggravate a case of 
acne. But I do not feel it is the cause of it." (J.A. 191-152) 





Dr. Thomas, a specialist in internal medicine and diagnosis 
(J.A. 158), stated he found no evidence of organic injury. His diagnosis 
pointed to a functional gastrointestinal disorder. (J.A. 159-160) 


In short, therefore, every doctor who testified stated that all of 
the appellee's complajats were functional in nature, except Dr. Connolly, 
the family physician, who testified that the appellee’s recurring abdom- 
inal and stomach pains were caused by glass imbedded in the lining of 
the stomach and lower abdomen - a condition referred to as granuloma. 
(J..A. 100-101; 104) A review of Dr. Connolly's testimony. will show 
that the aforesaid testimony was based upon "possibilities" and not 
“probabilities” and, further, that it was not competent because it was 
based on the opinion of others and not : 





| 
| 
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 . . upon admitted facts or upon facts, within 
the knowledge of the witness, disclosed in the 
record. | Opinion evidence that does not appear to 
be based upon disclosed facts i of little or no 
value." Giant Food Stores, Inc. v. Fine, __ 
U.S. App. D.C. _, ___F.2d____ (decided 
June 11, 1959) 


2. THE APPELLEE’S COMPLAINTS IN REGARD TO THE 
| RECURRING PAINS IN HER STOMACH AND ABDOMEN 
WERE NOT THE RESULT OF ORGANIC INJURY. 


Dr. Connolly, the family physician, agreed that the emotions 
played a very important part of disorders of the gastrointestinal tract 
and that a very substantial percentage of such disorders result from 
emotional or psychic disorders. (J.A. 98) 


Dr. Connolly agreed with the writings of Dr. Henry L. Bokas of 
the University of Pennsylvania that "there is no definite way of proving 


nor disproving that a patient is suffering pain. In practical experience 


persons are encountered who complain of pain after localized to a given 
area, but the most detailed investigation fails to show any organic or 
functional derangement that would account for its production." (J. A. 111) 


Upon further questioning, Dr. Connolly conceded that pain in the 
stomach can occur as the result of purely psychological factors. (J. A. 
112) He agreed that psychosomatics wogld be the specialized field for 
the aforesaid and that the specialists in that field are psychiatrists or 
internists who have made a special study of the emotional aspects. 
(J.A. 113) 


Dr. Connolly further agreed that trauma to persons who are af- 
fected in a psychosomatic way can be a cause of psychosomatic affecta- 
tion. (J.A. 117) Dr. Connolly then stated that in his treatment of the 
appellee he considered her exceptionally stable and there was nothing 
to indicate that she was affected in a psychosomatic way. He said that 
the appellee was not referred to anyone for a psychological or psycho- 
somatic consultation. He stated this was not done because from knowing 
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the appellee he considered her most unlikely to have psychogenic com- 
plaints. He made this statement even though no one could find any 
organic injury. (J.A. 113-114) It was also.admitted by Dr. Connolly 
that where the severity of the symptoms of the patient are out of 
proportion to the degree of trauma, it is then considered that the patient 
is reporting symptoms of psychosomatic origin. (J.A 118- 119) Never- 
theless, Dr. Connolly stated that in his opinion the recurring pain in the 
abdomen and stomach was caused by “granuloma of the lining of the 


gastro-intestinal tract in more than one area, caused by the irritation 
of glass imbedded in the lining." (J. A. 86) : | 


| 
| 


Dr. Connolly later, however, said that he had not been able to 
find any organic reason for her complaints “with the exception of the 
possibility of the foreign body (glass)." (J.A. 114) (Underscoring 
supplied). 


He also said he “singled out the possibility of the presence of 
glass as the cause of this bleeding in spite of (14 other possibilities). 
that could cause it "because "we could find no other cause, and this wai this was 
the history." (J.A. 114) | 


“It-would be difficult to find a more speculative statement. The 
witness made similar speculative statements, as shown hereinbelow, 
in regard to "nervousness, as such" (J. A. 121) and in regard to aggra- 
vation of an acne condition, but then changed his testimony from "Dpos- 


sible” to "probable. " : 


Dr. Connolly stated that the October 21, 1954 occurrence was a 
competent producing cause of the appellee's (1) nervous condition and 
(2) aggravation of her acne condition. (J.A. 90-91) He also stated that 
if the "stomach improves, I think the nervousness would lessen, too.” 
(J. A. 92) | 


6 5A. 108-111 and supra, p. 10. 








42 


On cross-examination, Dr. Connolly was questioned about his 
testimony that the accident was a competent producing cause of the skin 
irritation. In answer to questions he stated that he had never heard 
the term "competent producing cause" before coming to Court and he 
understood it to mean "it is a possible cause of this (skin) condition." 
He was then asked, "then you do not mean it is a probable cause, it just 
might be?" (J.A. 120) He answered "That is right." (J. A. 120) The 
Court then ordered that Dr. Connolly's testimony as to his opinion con- 
cerning the skin condition be stricken from the record. (J.A. 120). 
Acne was then considered out of the case. 


Subsequently, Dr. Connolly said there were more causes of 
nervousness than there were causes of bleeding in the stomach. (J. A. 
120-121) Dr. Connolly then stated in response to a question that "both the 
skin and the nervousness were related to the accident as possible results." 
(J.A. 121) However, upon further questioning he changed his testimony 
and "felt they were probabilities." (J.A. 121) The Court then ruled 
that the jury could consider Dr. Connolly's testimony and that any ob- 
jections concerning the admission would go to the weight and not the 
admissibility. (J.A. 122) 


Dr. Connolly stated that his testimony was based upon original 
office records which were used in the preparation of the two reports 
submitted to appellee's attorney. (J.A. 66-73) He stated that his notes 
showed what he found on his first examination of appellee. (J.A. 78- 
79) He further stated that his notes showed that the appellee showed him 
a piece of glass which she had gotten from her stools shortly after her 
hospital stay. (J.A. 80) He did not have the notes with him in Court 


and was given opportunity to obtain the notes from his office and bring 
them in at the next session of Court. (J.A. 94) He continued to testify, 
however, and was about to be asked to express an opinion as to the 
causal relationship between the incident of April 21, 1954 and the in- 
juries by the appellee when appellant made certain preliminary inquiries. 
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(J.A. 73) As a result of these inquiries, it developed that Dr. Con- 
nolly's opinion would be based on, in whole or in part, the opinions of 
certain other doctors who were not called and thereby not subject to 
cross-examination. (J.A. 74-77) The Court held that Dr. Connolly 
was not in a position to express an opinion based in whole or in part on 
the opinion of others. (J.A. 77) Subsequently, but before Dr. Connolly 
had procured his purported notes, he testified that his opinion, based 

on his “own examination; treatment, findings and a history from the 
patient over the past four years, " was that the accident was a competent 





producing cause of the injuries alleged by the appellee. (J. A. 85) 
Objection was made that this testimony was also predicated at least in 
part on the opinions and conclusions of other doctors. (J. A. 86) The 
Court ruled that the objection goes more to the weight than to the admis- 
sibility because "he has now said - if the jury believes him - that what 
he is going to express in the way of opinion is his alone." (J.A. 86) 

Dr. Connolly then testified that it was his opinion that the appellee 
suffered from granuloma of the lining of the gastrointestinal tract in 
more than one area, caused by the irritation of glass imbedded in the 
lining." (J.A. 86) ce 


When Dr. Connolly returned to the trial the following session, he 
testified that he was not able to find any notes except an ‘incomplete 
record of charges and the notes he made on the back of an envelope as 
to appellee's condition a week before the trial. (J.A. 94-102) He 
further stated that he had no record of the narcotics which he had ad- 





ministered to the appellee even though federal law required the keeping 
of such records. (J.A. 112) | 


Dr. Connolly is not a specialist. He saw plaintiff at least seventy- 
five times, and talked on the phone to her frequently, between April 21, 
1954 and the date of trial. (J.A. 84-85) He conferred with her on 
April 1, 1958. (J.A. 83) He rendered a report to appellee's attorney 
on June 11, 1954 and on April 14, 1958. He referred her to several 
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specialists and was aware of their findings. He stated that he testified 
in regard to appellee's initial injuries "from my own notes." (J.A. 78- 
79) He also said that "my notes indicate that she showed me a piece 
of glass which she said she had recovered from her stool.” (J.A. 80) 
Yet, he had no notes for the entire period April 21, 1954 to a week 
before the date of trial. Nevertheless, after first testifying that his 
opinion was "based upon the entire picture, including the findings and 
reports of these several doctors" (J.A. 76), he then testified directly 
to the contrary and said that his opinion was based on his "own exami- 
nations, treatments, findings and the history." (J.A. 85) 


To require a jury to select between such inconsistent testimony 


is to allow it to engage in conjecture and speculation. See Giant Food 


Stores, Inc.v. Fine, _' U.S. App. D.C.__, __ F.2d _ (decided 
June 11, 1959), where this Court stated that: 
"Opinion evidence, to be of any value, should be 

based either upon admitted facts or upon facts, 

within the knowledge of the witness, disclosed in 

the record. Opinion evidence that does not appear 

to be based upon disclosed facts is of little value.” 
This rule is but a general statement of the specific rule in Mount Royal 
Cab Co. v. Dolan, 168 Md. 633, 179 AtL 54 (1935), to the effect that 
medical experts are not permitted to express opinions based upon the 
opinions of other medical experts. See annotation, 98 A.L.R. 1109, 
1110. 


It was also error for the Court to permit the jury to consider 
Dr. Connolly's opinions because it would be impossible for the jury to 
decide, without engaging in conjecture and speculation, whether the 
opinions were in regard to "possibilities" or "probabilities." 
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It Was Prejudicial Error To Permit The Jury To 
Consider The Incompetent Testimony Of Appel- 
lee's Family Physician In Regard To The Proxi- 
mate Cause Of The Aggravation Of Her Acne 
Condition. 


The inadmissible testimony of appellee's family physician to the 
effect that the initial injuries aggravated the appellee's acne condition 
would certainly appear to have had a tendency to influence the minds of 
the jury and, being incompetent, is presumed to be prejudicial. 


As stated at 39 Am. Jur., New Trial, Sec. 113, 


"If inadmissible evidence which appears to 
have had a tendency to influence the minds of the | 
jury has been admitted over objection, the verdict | 
will be set aside, as a general rule, and a new | 
trial will be granted. The evidence, having been | 
incompetent, is presumed to have been prejudicial 
unless the fact sought to be proved by it was not — 
controverted or was established by uncontradicted | 
evidence." . 


It has been previously shown at pages 40-44, supra, that the testi- 





mony of Dr. Connolly was incompetent because based upon the opinions 
of other physicians and upon possibilities and not probabilities. 


Clearly, the evidence shows that Dr. Connolly's testimony was not 
established by uncontradicted evidence. | 


In Watt v. Starke, 101 U.S. 247, 25 L. ed. 826 (1880), the rule 
was stated as follows: | 


"It has been ruled over and over again [by an 
equity court], that if, on the trial of anissue, a 
judge . . . receive evidence which ought to have © 
been refused, though in that case a courtoflaw | 
would grant a new trial, yet if this court is satis- | 
fied, that if the evidence improperly received had | 
been rejected . . . the verdict ought not to have |, 
been different, it will not grant a new trial merely | 
upon such grounds." (25 L. ed. at 827) | 
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The presumption that Dr. Connolly's incompetent testimony was 
prejudicial was not rebutted by the testimony of appellee's neurologist, 
Dr. Korengold, to the effect that the initial injuries aggravated the acne 
condition, because Dr. Connolly's testimony was a vital and inseparable 
part of the trial. 


The importance of Dr. Connolly's testimony as a basis for the 
jury's verdict is obvious from an inspection of the Joint Appendix show- 
ing the length of his direct and cross-examination and the fact that he 
was one of the two physicians called by the appellee - notwithstanding 
the fact she had been examined by several other physicians. If, there- 
fore, his testimony had been rejected it is reasonable, if not highly 
probable, that the verdict would have been different. 


C. The Clear Weight Of The Evidence Shows That The 
Appellee's Initial Injuries Were Not Substantial. 

A new trial would be required even if the Court committed no 
error whatsoever because the clear weight of the evidence shows that 
the appellee did not, to use the language of the Court, "sustain substan- 
tial physical injuries from the glass in the drink." (J.A. 195) 


It appears that the lower court in stating that the jury must find 
initial "substantial physical injuries" before recovery could be allowed 
had the view that if there were initial "substantial physical injuries" 
that there then existed a basis upon which to measure mental suffering 
by ordinary and practical standards. As shown in Arguments I and IZ 


hereinabove, the appellant urges that such is not the law where physical 


injuries follow from an emotional disturbance. Even if, however, the 
Court is correct in its view of the law, the initial injuries in the instant 
case do not meet the test. 


The appellee's exclusive initial injuries consisted of six small 
lacerations, which healed within a few days, within the mouth and on 
the inner surface of the lips and on the tip of the tongue. (J.A. 78-79) 
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Her throat was inflamed but not cut. (J. A. 79) She swallowed a small 
piece of glass which was passed in her stool. (J.A. 32-33, 80) The 
aforesaid injuries are certainly not "substantial" within the meaning of 
the Perry case, supra, citing Thompson-Starrett Co. v. Warren, 38 
App. D.C. 310 (1912), where the plaintiff's initial injury affected his 
brain and jarred his spinal column. 





CONCLUSION 


Since the District Court (1) breached the duty it had under the 
applicable law of determining, prior to submitting the case to the jury, 
whether the alleged injuries caused by the purported emotional dis- 
turbance were material and substantial enough to permit of measure- 
ment by ordinary and practical standards; (2) erroneously denied appel- 





lant's prayer No. 1 in regard to appellee's condition being caused by a 
physical injury or psychological reaction; (3) erroneously denied ap- 
pellant's prayer No. 2 in regard to appellee's burden of proof; (4) erred 
in permitting physicians who were not psychiatrists to testify in regard 
to mental disorders; (5) erred in admitting the incompetent and prejudicial 
testimony of appellee's family physician to the effect that there were 
direct physical injuries to her stomach and abdomen; (6) erred in admit- 
ting the incompetent and prejudicial testimony of appellee's family 
physician to the effect that the initial injury caused the aggravation of 
appellee's acne condition; and (7) erred in submitting to the jury the 
question whether the appellee's initial injuries were substantial physical 
injuries, this Court should reverse the judgment entered upon the jury's 


verdict and should remand the case with instructions to award the appel- 
| 
| 
Respectfully submitted, © 
JOHN L. LASKEY ! 
DYER JUSTICE TAYLOR 
509 Albee Building 
Washington, D.C. 


lant a new trial. 
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(i) 
STATEMENT OF QUESTIONS PRESENTED 


Owing to the negligence of appellant, appellee, a young woman in ex- 
cellent health, both physical and emotional, chewed on pieces of glass, 
and swallowed at least one glass fragment which she passed by stool some 
three weeks later. Her doctors testified that the physical injuries caused 
emotional distress, and that as a direct result, the appellee became high- 
ly nervous, anxious and apprehensive, suffered chronic stomach and ab- 
dominal pains, with internal bleeding, suffered throat ailments and im- 





pairment of her voice, and experienced a severe aggravation of a dormant 
acne condition. These complaints still persisted at the time of the trial, 
four and one half years later. In addition to damages customarily shown, 
the foregoing injuries put an end to the appellee's promising career in the 
field of entertainment. The questions are: ! 
1. Whether the appellant has any ground to complain of the jury 


charge, which is based on Perry v. Capital Traction Co. and is therefore 


decidedly favorable to appellee. | 
2. Whether, in any event, appellee can be heard to complain of the 
charge, since it incorporated the substance of appellee's requested instruc- 





tions. 





3. Whether the trial court, once it decides that the requirements 
imposed by Perry v. Capital Traction Co. have been met must go further, 
and determine that the injuries resulting from emotional distress (caused 
by substantial physical injury) are substantial, before submitting the mat- 
ter to the jury. | 

4, Whether damages for emotional distress and its consequences are 
governed not by the familiar test of proximate cause, but by the require- 
ment that the distress must result "inevitably and necessarily” from the 
physical injury. | 

5. Whether appellee's doctors, an internist and a neurologist, were 
incompetent to testify because they were not psychiatrists; and whether the 
testimony of the internist was incompetent in other respects. | 

6. Whether the verdict was excessive. | 











COUNTER-STATEMENT OF THE CASE . 





SUMMARY OF ARGUMENT 


ARGUMENT: 


I. Appellant Cannot Complain Of The Court's 
Instructions As To Damages For Emotional 
Distress And Its Consequences 


The Instruction Gave The Substance Of 
Appellant's Requested Instructions; 
Moreover, Appeljant Has Waived ay Right 
To Attack It Here “ : ; 


The Court Below Did Not Err, As eoant 
Asserts, By Failing To Make A "Determina- 
tion" That The Injuries Flowing From The 
Emotional Disturbance Were "Substantial" 


Appellant Has: No Valid Complaint With 
Regard To Admissibility Or Competence Of 
Testimony By Dr. ae And Dr. 
Korengold 


V. The Verdict Was Not Excessive 
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BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 





Appellee was injured when she drank fruit punch in which glass 
particles were mixed in with crushed ice. (J.A. 15) Appellant admits 
liability and thus the case concerns only the extent of damages. (J.A. 197) 


* | 
Appellee was twenty years and eight months old at the time the 
injuries were incurred on April 21, 1954. (J.A. 40) She had full-time 


employment as a secretary in the office of United States Senator Lehman. 
| 


| 
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(J.A. 11, 28) She was an evening student at George Washington Univer- 
sity. In addition to her studies, she was active with the George Wash- 
ington Troubadours, an entertainment group with which she had made 
trips to the Azores and to Iceland. She sang solos with the Troubadours. 
(J.A. 11, 12) She was also a member of the George Washington Players, 
a dramatic group, and she had the leading part in the play currently in 
rehearsal. (J.A. 14, 41) Prior to April, 1954 appellee had a number 

of professional engagements at hotels and night clubs, and in 1953 her 
income from these professional engagements was about $750.00. She 
was 2 member of a union in the entertainment field. (J.A. 12, 13) 

Apart from her singing and dramatic talents appellee was a very attractive 
girl; she had modeling engagements in person and as a subject for photo- 
graphs. (J.A. 13, 41) 


Appellee, on the occasion of her injury, ordered a non-alcoholic 
fruit punch which she drank through a straw. She then tipped the glass to 
her mouth to drink the remaining fruit punch, and took into her mouth 
some of the crushed ice at the bottom of the glass. She swallowed, 
chewed on the ice, and her mouth was cut by particles of glass. Some 
of these particles, which she spit out, were introduced in evidence. 
Appellant's manager stated "evidently it was a glass they just left on the 
bar for the purpose of brushing glass into. . . "(J.A. 14-17) Appel- 
lee's mouth was bleeding and her throat was painful and sore. (J.A. 16) 
She was taken home and that evening stomach pains developed. (J.A. 19, 
42, 46) 


Two or three days later she was examined by Dr. Connolly, her 
family physician, a specialist in internal medicine, who had known ap- 
pellee since she was a child of five. (J.A. 19, 66) Dr. Connolly pre- 


scribed a soft diet, gave medicine for the stomach pains, and instructed ¥ 


her to check her stools to see if she passed any glass fragments. (J.A. 
20, 32, 33) Her throat was still irritated and she was unable to swallow 
hard foods. (J.A. 19, 20) A few days later, when the stomach pains 
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continued, and she threw up a quantity of bloody fluid, she was hospitalized, 


on the advice of Dr. Connolly and of Dr. Geier, a gastroenterologist. 
(J.A. 20, 79) Dr. Geier examined her stomach through a gastroscope, 
an instrument which enabled him to see inside the stomach. I. A. 21, 
148) He found gastritis (irritation of the stomach lining), a spasm at 
the outlet of the stomach, and tenderness in the left lower quadrant of 
the abdomen. (J.A. 148-150) The gastritis area was the lower part of 
the stomach where a foreign body would naturally go by gravity. (J.A. 
112) At the hospital X-rays were taken by Dr. Coe, a radiologist. Dr. 
Coe also reported extreme tenderness in the left lower quadrant of the 
abdomen. (J.A. 145, 146, 147, 148) | 


1 
H 





Shortly after her hospital stay, in May, 1954, she found a piece of 
‘glass in her stool which she had passed, and this was introduced in evi- 
dence. (J.A. 33, 80) Appellee continued to suffer stomach and abdom- 
inal pains, on the average of once or twice a week, from the time of the 
injury up to the time of trial four and one half years later. (JJA. 24-27, 
30, 59, 65, 84, 99) The pains were severe and sharp and usually lasted 
20 minutes or so. (J.A. 24, 27) She vomited frequently, and repeatedly 
she brought up blood. (J.A. 81, 82, 84) InSeptember, 1957 she had an 
especially severe attack and was so doubled up with pain that She had to 
be carried into Dr. Connolly's office and he had to administer a narcotic 
in order to examine her. (J.A. 35, 81) That evening Dr. Connolly saw 
blood which appellee passed in her stool; on other occasions, ‘also, she 
passed blood in her stool. (J.A. 94, 107) | 


On the occasion‘of the September, 1957 attack appellee remained 
at home for one month until she resumed her employment. (J »A. 36) It 
was stipulated that $560.00 is the amount she would have earned during 
the time she was absent from work, for ailments attributable to the glass 
incident, up to the time of trial. (J.A. 194) Dr. Connolly has seen her 
more than 75 times during this period. (J.A. 85) | 





Appellee has never been convinced that her digestive system is free 
of the glass fragments she swallowed. (J.A. 33-34) 
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After the injury in April, 1954 the soreness in appellee's throat 
gradually disappeared, but her throat felt constricted and she had a feel- 
ing that something was stuck in it. From time to time her voice became 
hoarse, and she had difficulty in swallowing. (J.A. 22-24, 44, 126) In 
1954 appellee, by reason of a spasm in her throat, found herself com- 
pletely unable to talk when sheanswered the telephone at the office. On 
this occasion she consulted Dr. Luzon concerning her throat. (J.A. 23, 
39) Her former excellent singing voice dgeterioratedand after the injury 
she found it impossible to do any entertainment singing. She testified: 
"T never knew when I could sing, or when I could hit a high note." (J.A. 
26 ) 


Prior to the accident, Dr. Connolly's observation of appellee over 


a period of 15 years ‘revealed that in respect to emotional makeup she 
was well-adjusted and normal. (J.A. 88-89) After the April,1954 injury 
she became nervous, anxious and apprehensive. (J.A. 34) Her former 
poise when she appeared in public, as a singer or actress or before the 
camera, deserted her. She testified: "I have not been able to do any 
kind of work where I have to have any kind of excitement or meet people." 
(J.A. 34-35) Appellee's testimony concerning her nervous condition is 
corroborated by the testimony of Dr. Connolly and Dr. Korengold (J.A. 
90, 125, 129) Dr. Korengold, a neurologist, examined appellee shortly 
prior to the trial and observed physical evidences of her nervous condi- 
tion. (J.A. 124, 125) 


Appellee had had an adolescent acne condition which had pretty well 
cleared up in the two years prior to April, 1954. A few months after 
the injury, in the latter part of 1954, the acne suddenly returned in an 
acute form, and this condition, with striking facial blemishes, continued 
and was still present at the time the trial took place. (J.A. 37, 90-91, 
125, 153) The jury could see the effect on her appearance because photo- 
graphs of appellee taken in August, 1954 were in evidence. (J.A. 39) 
Naturally, the acne’ condition put a stop to appellee's modeling activities. 
Agencies in the modeling field called her in -- "But when I appeared in 
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person, they were very nice to me but they said they could not use me." 
(J.A. 26) | 





Appellee's witnesses, Dr. Connolly and Dr. Korengold, a neurolo- 


gist, testified that the injury incurred when appellee swallowed the glass 

in April,1954 was the competent producing cause of her stomach pains, 

her throat condition, her nervousness, and the aggravation of the acne 
condition. (J.A. 86, 90-91, 132) Dr. Korengold's opinion is that appel- 
lee's pains and other symptoms are the result of an anxiety state generated 
by the injuries incurred in swallowing the glass, and by the later events 
which excited her fears and anxieties ; (J.A. 129, 135) He emphasized 
the location of the symptoms -- the fact that the stomach and abdominal 





pains and the throat ailment occur in places injured or irritated when ap- 
pellee swallowed the glass. (J.A. 137) Dr. Connolly's opinion is in 
general agreement with that of Dr. Korengold, (J.A. 90-91) except that 
the stomach and rectal bleeding has led him to believe that glass particles 
are still in appellee's digestive tract. (J.A. 86, 100, 103, 107, 114, 116) 
His opinion is that these fragments are a source of irritation and his 
specific diagnosis is that granuloma has probably developed 2 a condi- 
tion where the lesions caused by the glass particles have imperfectly 
healed, with the result that irritation from the digestive contents causes 
periodic bleeding. (J.A. 86-87, 93, 99, 103, 107, 108, 115) Appellant 
introduced evidence in conflict with that of Dr. Connolly, especially testi- 
mony by Dr. Weinstein, a surgeon specializing in gastrointestinal sur- 
gery, whose opinion, based on a hypothetical question, is that granuloma 
is not present. (J.A. 179) Dr. Weinstein, however, on the basis of the 
facts related to him, cannot be positive that there are no glass particles 
in appellee's gastrointestinal tract. (J.A. 180) Appellant attaches im- 
portance to the fact that X-ray examinations (made on May 3, 1954 and 

in September, 1957) failed to reveal the existence of any glass particles. 
(J.A. 146, 155) But Dr. Sullivan, a gastroenterologist who X-rayed 
appellee in September, 1957, testified that clear glass fragments might 
not be revealed by X-ray. (J.A. 156) That the glass particles here 


| 
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involved are of that type is indicated by the fact that appellee passed by 
stool a piece of glass a few days after the negative X-ray examination of 
May 3, 1954. 


The evidence is undisputed that the conditions of which appellee 
complains may be expected to be indefinite in duration. (J.A. 88, 133, 
161) 


SUMMARY OF ARGUMENT 
I 


The jury charge correctly stated the law, in a manner favorable to 
appellant, and hence it cannot complain. The jury was told that appellee 
had the burden of establishing 1) that the physical injuries caused to ap- 
pellee by the glass fragments were "substantial", and 2) that her emo- 
tional distress and its consequences were a result of the physical injuries 
rather than the shock of the whole incident. These requirements, based 
on language in Perry v. Capital Traction Co., are not imposed in other 
jurisdictions, where the plaintiff may recover for emotional disturbance 
and its consequences although the physical injury or “impact” was not 
substantial, and although the emotial disturbance arose from the incident 
and not from the physical injury. 


II 


The charge given incorporated the substance of the requested in- 
structions. Moreover, if appellant believed that it did not, appellant 
should have pointed out to the trial court in what respects the charge 
given differed from the requested instructions. Since this was not 
done, appellant is deemed to have waived its objections to the charge. 


Ii 


Appellant now urges that the trial court had a duty to make a deter- 


mination that the injuries flowing from the emotional distress were sub- 
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stantial. The point was not raised below and hence this court should not 
consider it. | 





The trial court was clearly of the opinion that appellee's complaints 
consequent upon the emotional distress were sufficiently substantial to go 
to the jury, for the evidence shows that they were substantial. 


The rule of law which appellant seeks to have this court adopt is 
unsupported by precedent, and would impose a new and unwarranted bur- 
den on the plaintiff and on the trial court in cases involving emotional 
distress. 





Appellant is in error in contending that recovery can be! had for 
emotional distress only if it “inevitably and necessarily" results from 
the original injury. The test is proximate cause and appellant did not 
object to the trial court's instruction as to proximate cause. | 


IV 





Appellant's attacks on the competence of certain testimony by Dr. 


Connolly and Dr. Korengold are without merit. 


V 





The verdict was not excessive. 


ARGUMENT 


I. APPELLANT CANNOT COMPLAIN OF THE COURT'S 
INSTRUCTIONS AS TO DAMAGES FOR EMOTIONAL | 
DISTRESS AND ITS CONSEQUENCES | 


The court below denied appellant's requested instructions but the 
court's instructions incorporate the substance of those requests. (Com- 
pare J.A. 10 with J.A. 194-195) The court first gave an excellent 
definition of proximate cause. (J.A. 193, 194) It then charged the 
jury: 
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 , . If you should find that Mrs. Winston 
suffered substantial physical injury from the glass 
in the drink served her by the Hamiiton Hotel, and 
you should further find that plaintiff has proved by 
a preponderance of the evidence that as the direct 
result of such substantial physical injuries she suf- 
fered increased nervousness, ill effects on her 
throat and voice, recurring abdominal and stomach 
pain, or any of the other conditions she complains 
of; or that the nervousness caused by such substan- 
tial physical injury in turn resulted in the other 
complaints, such as the ill effect on her throat and 
voice or pains or impairment of her complexion or 
aggravation of a pre-existing acne, then you may 
allow damages for any or all of such conditions as 
you find resulted directly or indirectly in an un- 
broken chain of causation from the original sub- 
stantial physical injury done by the glass. 


"If you should find that Mrs. Winston did not 
sustain substantial physical injury from the glass 
in the drink, that her injuries were minor, that 
such minor injuries were healed and that the 
nervousness or other ill effects of which she com- 
plains were caused merely by her emotional or 
psychological reaction to the shock of the whole 
incident, then she would not be entitled to recover 
for nervousness or its effects resulting from mere 
shock to her nervous system or mere emotional 
or psychological reaction. Here again the plain- 
tiff has the burden of proving that the physical ef- 
fects of which she complains were caused directly 
or indirectly by substantial physical injuries sus- 
tained on April 21, 1954, by the glass, and that 
such physical effects were not the result of mere 
psychological reaction to the incident." 


Thus the jury was instructed that damages could be awarded only 
for those ills which “resulted . . . in an unbroken chain of causation" 
from a “substantial physical injury", 1) whether the nervousness, pains 
and other complaints were direct results, or 2) whether the complaints 
were "indirectly" caused in the sense that the physical injuries caused 
the nervousness and the nervousness resulted in the other complaints. 
On the other hand, the jury was plainly told that damages could not be al- 


lowed if the physical injuries were not "substantial" and the nervousness 
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| 
1 
| 
| 


and its consequences "were caused merely by her emotional or psycho- 
logical reaction to the shock of the whole incident . . .". | 


These instructions were extremely favorable to appellant. Plainly, 
the damage to appellee, whether regarded as nervous or as physical in- 
juries, resulted soley from the negligence of appellant's employee in 
serving fruit punch in a glass into which broken glass fragments had been 
swept. Appellee at that time was an extremely attractive young woman, 
well-adjusted and in vigorous health, on the threshold of a career in the 
entertainment world. Appellant's act of negligence transformed her into 
a person with impaired health, suffering from chronic pains and severe 
emotional distress, with doors firmly closed to her career hopes and 
potentials. Yet the court instructed the jury to deny damages if the jury 
thought appellee had not established 1) that her physical injuries incurred 
when she took the glass into her mouth were "substantial", and 2) that 
her complaints were the result of those substantial physical injuries 
rather than effects of a natural emotional distress generated by the whole 

| incident. Fortunately for appellee, she overcame these two formidable 
obstacles, and the jury did not permit appellant to escape respons ibility 
for its negligence. | 
The instructions incorporated the holdings of this court in Thompson- 
Starrett Company v. Warren, 38 App. D.C. 310, 314 (1912) and Perry v. 
Capital Traction Co., 59 App. D.C. 42, 43, 32 F. 2938, 930-40 (1929). 
In Thompson-Starrett plaintiff suffered a hernia and a blow on the head 
when he fell from a scaffold, andthis court held that the jury could con- 
sider evidence that he became highly nervous and completely unstrung, 





was tremulous and easily moved to tears, had vertigo and pain in the back 
of his head, and could not bend over to work or work at a height. In the 
Perry case there was a collision; one of the plaintiffs had no physical 
injury, while the other's head lightly struck the roof of the car. The 
court regarded the physical injuries as negligible, and held that damages 
could not be allowed for the impairment to the nervous system suffered 
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by plaintiffs, on the ground that the claimed injuries were "in no way at- 
tributable to or caused by any physical injuries received." (59 App. D.C. 

at 43) On the other hand damages could be awarded, the court said, 

where the nervous distress was incidental to "a substantial physical injury." 


The holding in the Perry case -- that recovery is denied where emo- 
tional distress is caused by shock from the accident, rather than by phys- 
ical injuries -- seriously hampers the plaintiff in a case such as the 
instant one. There is little or no precedent in support of the holding; 
indeed, as this court has said of the Perry holding: ‘The case is counter 
to the whole current of modern authority." Clark v. Associated Retail 
Credit Men, 70 App. D.C. 183, 185, 105 F. 2d 62, 64 (1939 )(footnote 6) 
The majority rule permits recovery for emotional distress and its conse- 
quences resulting from negligence even where the plaintiff has sustained 
no physical injury, or "impact". Smith, Relation of Emotions to Injury 
and Disease: Legal Liability for Psychic Stimuli, 30 Va. L. Rev. 193, 
207 (1944); Anno,, 64A.L.R. 2d 100, 143; Magruder, Mental and Emo- 
tional Disturbance in the Law of Torts, 49 Harv. L. Rev. 1033, 1036 
(1936); Bowman v. Williams, 164 Md. 397, 401, 165 Atl. 182 (1933); 
Chiuchiolo v. New England Wholesale Tailors, 84 N.H. 329, 150 Atl. 540 
(1930). Those jurisdictions which require an "impact" are satisfied 
with even a trivial one. Smith, supra, 30 Va. L. Rev. at 227; Prosser, 
Torts (1941) 213; Goodrich, Emotional Disturbance as Legal Damage, 

20 Mich. L. Rev. 497, 504 (1922); Denver & R. G. R. Co. v. Roller, 
100 Fed. 738 (C.A. 9, 1900); Israel v. Ulrich, 114 Conn. 599, 159 Atl. 
634, 635 (1932). And even in the "impact" jurisdictions a plaintiff may 
recover not only for the results, in a strict sense, of the physical impact, 
but also for emotional distress and its consequences generated by the oc- 


casion and its aftermath. Homans v. Boston Elevated Ry. Co., 180 Mass. 
456, 62 N.E. 737 (1902) (Holmes, C. J.) (slight blow from collision, 
subsequent suffering of hysterical nature); Comstock v. Wilson, 257 N.Y. 
231, 177 N.E. 431 (1931) (slight collision; a moment later plaintiff 
fainted, fell down and fractured her skull; Lehman, J. said: “The courts 
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in such case attempt no differentiation between the direct physical injury 


caused by theimpact and the damage caused by the fright, even where the 


fright preceded the impact"); Anno., "Recovery for physical consequences 
of fright resulting in a physical injury", 11 A.L.R. 1119, 1129; 40 A.L.R. 
983; 76 A.L.R. 681; 98 A.L.R. 402; 52 Am. Jur. 413. 


Where plaintiff has taken into his mouth or swallowed pieces of 
glass, the same principles apply. The courts do not attempt to distin- 





guish between consequences flowing from the "physical injury”, and emo- 
tional distress and its aftermath generated by the occasion. Nor do they 
inquire whether plaintiff suffered a "substantial" physical injury. See 
Houston Coca-Cola Bottling Co. v. Kelley, 131 F. 2d 627 (C.A. 5, 1942) 
("serious and prolonged nervous and physical damages and distress"); 
Goldman & Freiman Bottling Co. v. Sindell, 140 Md. 488, 117 Atl. 866 
(1922) (plaintiff swallowed glass, vomited blood, lost weight from nerv- 
ousness and worry "being he knew positively he had glass in his stomach"); 
Norfolk Coca-Cola Bottling Works, Inc. v. Krausse, 162 Va. 107, 173 
S.E. 497 (1934) (swallowed glass, became very nervous, symptoms of 
indigestion); Dryden v. Continental Baking Co., 11 Calif. 24/33, 77 P. 
2d 833 (1938) (probably swallowed glass, abdominal pains, worried and 
unable to eat, nervous and irritable and chronic indigestion); Negro v. 
Pietro's Bread Co., Ltd., 1D.L.R. 490 (Ont. 1933) (found glass in 
mouth, fear and shock, nausea when he attempted to eat bread); cf. 





Richenbacher v. California Packing Corp., 250 Mass. 198, 145 N.E, 281 
(1924) (bit on piece of glass); Rozumailski v. Philadelphia Coca-Cola 

Bottling Co., 296 Pa. 114, 145 Atl. 700 (1929) (teeth ground on piece of 
glass; $3000 verdict). ! 





1 Gf. Toronto Ry. Co. v. Toms, 44 Can. S.C.R. 268, 270, 275 (1911), where 
plaintiff suffered only slight bruises but was severely affected by traumatic neu- 
rasthenia. Judge Davies said at page 275: 


"Medical men may call the results by what scientific term they 
please. But if they are such as incapacitate the injured one 
from earning his living or enjoying life as he was accustomed 
to, or subject him to constant or intermittent attacks of pain or 
incapacity, is the negligent carrier to be excused from liability 
because it may be successfully contended that the injurious re- 
sults are wholly or partially to the nervous system and are not 
observable on the physical system?" 
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The foregoing shows that the instruction in question was more than 
favorable to appellant. It was an instruction that appellant could hardly 
hope to obtain from a court in another jurisdiction. The appellee, not 
the appellant, is in a position to urge that the instruction was an incorrect 
statement of the law. 


Appellee is unable to follow the logic advanced by appellant in sup- 
port of the contention that the instruction was "confusing" and "misleading". 
On the contrary, appellee regards the charge as a model of clarity. 


Ul. THE INSTRUCTION GAVE THE SUBSTANCE OF APPEL- 
LANT'S REQUESTED INSTRUCTIONS; MOREOVER, AP- 
PELLANT HAS WAIVED ANY RIGHT TO ATTACK IT HERE 


A comparison of appellant's requested instructions with the charge 
given by the court shows that the substance of what appellant requested 


was granted and incorporated in the charge. (See J.A. 10, 195) Appel- 


lant has no vested interest in any form of instruction and in the circum- 
stances it cannot show prejudice. Cohen v. Evening Star Newspaper Co., 
72 App. D.C. 258, 113 F. 2d 523 (1940) 


Appellee finds’ it difficult to follow the ingenious but strained argu- 
ment made by appellant in its Brief, to the effect that the instructions 
given differed in substance from the instructions requested. (Point IL, 
pp. 28-32) The requested instruction stated that appellee could recover 
for mental suffering "attendant upon and a natural incident of" the bodily 
injury. (J.A. 10) The court's charge required a finding "that as the 
direct result of such substantial physical injuries she suffered increased 
nervousness . . ." (J.A. 195) It is not apparent why appellant can 
have any quarrel with this changed language. (Brief, pp. 28, 30) 


Both the requested instruction and the court's charge barred re- 
covery if the nervousness and other ill effects were the result of appellee's 
"psychological reaction" to the incident. It is not apparent how appel- 
lant can properly complain of the charge in this respect. (Brief, p. 31) 
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Appellant complains of the word “indirectly” in the charge. (Brief, 
p. 32) What the court referred to was a consequence of emotional dis- 
tress, e.g., pain resulting from the distress rather than resulting from 
the physical injury itself.? This is a detail which is covered by the lan- 
guage of the requested instruction, "mental pain and suffering attendant 
upon and a natural incident of such bodily injury." This court held in 
Thompson-Starrett Company v. Warren, supra, that plaintiff could re- 
cover for consequences flowing from his highly nervous condition. 

Appellant did not point out to the court below any asserted differ - 
ences between the requested instructions and the charge as given? Ap- 
pellant now devotes a good deal of its Brief to argument that the differ- 
ences existed and that they operated to prejudice the appellant. Good 
judicial administration would require a party to raise and explain these 
points below, so that the trial court may consider them and perhaps make 
corrections in its charge. See Cohen v. Evening Star Newspa per Co., 
supra, 72 App. D.C. at 259, 113 F. 2d at 524, This Court has held that 
in these circumstances a party waives its objections by failing to raise 
them below. Nunan v. Timberlake, 66 App. D.C. 150, 154, 85 F. 2d 
407 (1936). There defendant requested an instruction that the jury should 
not consider impairment of the nervous system brought about solely by 





nervous shock or fright. The trial court refused this request but charged: 
"In order to recover damages for a bad state of nerves, you must be 
satisfied that that nervous condition was the direct result of physical in- 
juries. She cannot recover anything for fright. . . but it is the nervous 
condition which directly follows the physical injury which gives her the 


2 Gf. Sloane v. Southern Calif. Ry. Co., 111 Calif. 668, 683, 44 Pac. 320, 
$23 (1896): ". . . If the primal cause of this injury is tortious, it is immaterial 
whether it is direct, as by a blow, or indirect through some action upon the mind." 


: Where the court's attention was called to certain inadvertent language in the 
charge, the court promptly corrected the instruction. (J.A. 196-1977) 
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right to recover for those things." Defendant excepted to the refusal 
but not to the charge given. This court said (66 App. D. C. at 154): 
"The charge given in substance covered the charge 
requested. Moreover, if the appellant believed it 
did not, it was his duty to point out to the trial court 


wherein the charge given was inconsistent with the 
charge requested." 


1. THE COURT BELOW DID NOT ERR, AS APPELLANT 
ASSERTS, BY FAILING TO MAKE A "DETERMINATION" 
THAT THE INJURIES FLOWING FROM THE EMOTIONAL 
DISTURBANCE WERE "SUBSTANTIAL" 


1. The point was not raised below and therefore this Court should 
not consider it. Madison v. Phillips, 103 U.S. App. D.C. 11, 254 F. 2d 
348 (1958); American Air Export & Import Co. v. O'Neill, 95 U.S. App. 
D.C. 274, 276, 221 F. 2d 829 (1954). 


2. While the court below did not make a formal "determination" 
of the kind now specified by appellant, it obviously thought appellee's 


complaints flowing from the emotional distress were sufficiently "sub- 


stantial" to go to the jury. At the time of the accident appellee was a 
well-adjusted and healthy young woman. (J.A. 88) Her whole person- 
ality and emotional makeup have been badly impaired. ". . . The ap- 
prehension of pain, severe pain, at times hanging over her and coming 

at irregular intervals has... . made her nervous and irritable where 
she was not before." (J.A. 90-91) The “severe agonizing pains" (J.A. 
102) which impelled her to consult Dr. Connolly so frequently, the 
frightening thought that other glass particles were still inbedded in her 
digestive system, the alarming internal bleeding which appellee continued 
to suffer more than three years after the accident, the throat and skin 
condition which, together with her nervousness, put an end to her promis- 
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ing professional career -- these consequences of her emotional distress 


were “substantial” enough for a jury to consider i 


Both commentators and courts give recognition to the serious con- 
sequences, often of a "physical" nature, which flow from emotional dis- 
tress. Goodrich, supra, 20 Mich. L. Rev. at 503: “It is then clear that 
fright as definitely affects the physical organism as does a blow witha 
club"; Smith, supra, 30 Va. L. Rev. at 212: "Progressive courts have 
been receptive to the hypothesis that violent emotions may produce phys- 





ical injury or disease, or aggravate them"; Prosser, op. cit. supra, 55: 
"But medical science has recognized long since that not only fright and 
shock, but also grief, anxiety, rage and shame, are in themselves *phys- 
ical’ injuries, in the sense that they produce well marked changes in the 
body, and symptoms that are readily visible to the professional eye"; 
Cashin v. Northern Pac. Ry. Co., 96 Mont. 92, 28 P. 2d 862, 866 (1934): 
"Often the physical injury caused by the wrecking of the nervous system 
is more serious and lasting than the breaking of bones or the tearing of 
flesh . . ."; Green v. Shoemaker & Co., 111 Md. 69, 78, 73 Atl. 688, 
691 (1909): ‘Here is a young woman, thirty years of age, in sound health 
and free from any nervous disorder or tendency. She is subjected toa 
long continued series of terrific blasting near her dwelling . 8 - In the 
absence of any evidence of any other cause, why, then, may not her 
nervous prostration be traced by the jury . . . to the one cause shown 

to exist, viz, the alarm and terror under which she was forced to live?"; 


ee ee ee | 
- Appellant has devoted much energy to a showing that the complaints are 
"functional" rather than "organic" in nature. This distinction is beside the 
point. Smith, supra, 30 Va. L. Rev. at 214, 221, 222 refers to it as a "stultify- 
ing conception". In Thompson-Starrett Co. v. Warren, supra, damages were 
awarded for consequences of emotional distress even though these consequences 
were "functional". In the general field of liability for emotional distress, the 
consequences are customarily "functional" and yet damages are allowed. Con- 
cededly, if emotional distress causes pain and bleeding by formation of an ulcer 
(an "organic" condition) damages can be allowed. Should the result be dif- 
ferent because the emotional disturbance causes pain and bleeding without an 
ulcer? 
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Erie RR. Co. v. Collins, 253 U.S. 77, 85 (1920): "If all that be granted 
it was for the consideration of the jury. It certainly cannot be pronounced 
a proposition of law that personal mutilation or disfigurement may be a 
matter of indifference to anybody or that sensitiveness to it may vary 

with ‘temperaments’ and be incapable of measurement"; see Kaufman v. 
Western Union Telegraph Co., 224 F. 24723, 731 (C.A. 5, 1955); 


Padgett v. Colonial Wholesale Distributing Co., 232S. C. 593, 103 S.E,. 
2d 265 (1958) (neurodermatitis ). 


These principles apply, specifically, to cases involving emotional 
disturbance caused by the biting or swallowing of glass. See Dryden v. 


Continental Baking Co.; Houston Coca-Cola Bottling Co. v. Kelley; 
Rozumailski v. Philadelphia Coca-Cola Bottling Co.; Norfolk Coca-Cola 


Bottling Works, Inc. v. Krausse, all supra; Goldman & Freiman Bottling 
Co. v. Sindell, supra (plaintiff lost weight from nervousness and worry 
"being he knew positively he had glass in his stomach", 140 Md. at 493, 
117 Atl. at 868); Tedder v. Coca-Cola Bottling Co., 224S. C. 46, 77 

S. E. 2d 293 (1953) (house maid swallowed glass fragment; fright and 


shock proper element of damages) ° 


3. The evidence, therefore, showed that the consequences were 
"substantial. But this court should not adopt appellant's contention that 
as matter of law the trial court must make a determination to that effect 
before submitting the matter to the jury. The Perry opinion states that 
the physical injury must be substantial before plaintiff can recover for 
emotional distress. Appellant now seeks to engraft a new requirement 
on this doctrine -- that after determining that the physical injuries are 
substantial, the trial court must determine that the consequences of the 
emotional disturbance are substantial. No jurisdiction imposes sucha 
requirement. The rule contended for would introduce a new legal concept, 


> In Chevy Chase Dairy, Inc. v. Mullineaux, 63 App. D.C. 259, 71 F. 2d 982 
(1934) this Court affirmed judgments of $2500. 00 to each of two children who had 
swallowed glass fragments. The amount strongly suggests that allowance was 
made for emotional distress and its consequences. 
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and would throw new and uncertain burdens on the trial court and on the 
plaintiff, in a field where the authorities are already "in a state of dis- 
sension probably unequaled in the law of torts." 52 Am. Jur, 399. Ap- 
pellant bases its contention on language in a single case, decided by the 
Municipal Court of Appeals, Hamilton v. Pepsi Cola Bottling Co. of 
Washington, 132 A. 2d 500 (1957), appeal dism. 102 U.S. App. D.C. 256 
252 F. 2d 637. But as the same court later explained in Campbell v. 
Safeway Stores, Inc., 149 A. 2d 420, 422 (1959), what the court actually 
did in Hamilton was simply to approve an instruction based on the Perry 
opinion. (The case went to the jury in Hamilton and it was the plaintiff 
who appealed.) With this explanation, the language relied upon in the 
Hamilton opinion loses whatever persuasiveness it may have had. 


4, Incidentally, appellant's contention, that the trial court should 
determine that the consequences of the emotional disturbance were sub- 





stantial, appears to rest somewhat on the proposition that recovery can 


be allowed for mental suffering only if it "inevitably and necessarily" 
results from the original injury. The two Supreme Court cages cited 


do not support this startling assertion. And see District of Columbia v. 
Woodbury, 136 U.S. 450, 459 (1890) (inability to write scientific articles 
“tended to show the extent of both his mental and physical suffering, re- 
sulting from the injuries received.") Recovery is governed by the basic 
concept of proximate cause; the question is whether the emotional dis- 
turbance and its consequences were the “natural and probable" results 

of the tortious act. Smith, supra, 30.Va. L. Rev. at 272. This Court 





in Thompson-Starrett did not require the emotional complaints to be 

"inevitable and necessary"; it was sufficient ifthey were "the direct con- 
sequence of physical injuries received." 38 App. D.C. at 314. Appel- 
lant did not object to the trial court's definition of proximate cause in the 
instructions. (J.A. 193, 194) 
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Iv. APPELLANT HAS NO VALID COMPLAINT WITH 
REGARD TO ADMISSIBILITY OR COMPETENCE OF 
TESTIMONY BY DR. CONNOLLY AND DR. KORENGOLD 
Dr. Connolly is a specialist in internal medicine and a Diplomate 
of the American Board of Internal Medicine. He has taught at George- 


town University since 1930. (J.A. 65) 


On objection by appellant, the court below ruled that Dr. Connolly 
could not give an opinion based whollyor partly on opinions of other 
doctors. (J.A. 77) | Appellant now asserts that Dr. Connolly relied 
upon opinions of others. But appellant cannot point to any instance in 


the record where Dr. Connolly so relied. Indeed appellant's chief 


quarrel with Dr. Connolly's testimony is, so appellant contends, that Dr. 
Connolly's opinions conflict with the opinions of all the other doctors. 
(J.A. 106, 107, 114) 


Appellant complains of certain features of Dr. Connolly's testimony 
that, at best, go to the weight of that testimony. However, appellee 
takes sharp issue with the disparaging characterizations of Dr. Connolly's 
testimony contained in appellant's Brief, and with the assertion that it 
was speculative. Appellee feels confident that this Court, ona reading 
of Dr. Connolly's complete testimony, will conclude that his testimony 
was credible and convincing. 


Appellant complains that Dr. Connolly's testimony that appellee 
probably had granuloma, or in any case that glass fragments remained 
in her digestive tract, was incompetent. But since his theory is the 
only one that accounts for the stomach and rectal bleeding, it is difficult 
to see why the testimony was incompetent. Appellant did not object to 
the testimony or seek to have it stricken, and counsel for appellant cross- 
examined at length on this point and introduced evidence from its own ex- 
perts to refute Dr. Connolly's testimony. Moreover, in all probability 
there was no prejudice, for the instructions presented the theory, not 
that glass fragments remained to cause the pain, but that the nervous 
condition caused the pain. (J.A. 194, 195) 
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Appellant urges that both Dr. Connolly and Dr. Korengold were 
incompetent to testify that the injuries caused the emotional distress, 
and that the emotional distress caused the resulting complaints. Here 





again, there was no objection at the trial. Surely an internist and a 
neurologist, who are familiar in their daily practice with emotional 
distunbance and its causes and consequences, are competent to testify 

on these matters. If there were doubt, the applicable rule would be that 
the matter is one for the discretion of the trial court. Sher v. DeHaven, 
91 U.S. App. D.C. 257, 262, 199 F. 24d 777, 782 (1952). Moreover, 
appellant is hardly in a position to complain, for it introduced evidence 


of the same nature (reaching the opposite conclusion, of course) from 
witnesses no better qualified. (See e.g., J. A. 169, 177, 185+6) 
| 


Nor was Dr. Connolly incomptent to give his opinion that the emo- 
tional distress probably aggravated the acne. Here again there was no 
objection at the trial. (J.A. 91, 122) Moreover, Dr. Korengold inde- 
pendently testified to the same effect (J.A. 132), and the testimony of 
appellant's witness, Dr. Kennedy, a dermatologist, is not inconsistent 
with the opinion in question. (J.A. 152) There was, therefore, no 
prejudice. | 


In the absence of objections at the trial, appellant must urge that 
there was error in denying its motion for a newtrial. But there was no 





abuse of discretion which would justify a reversal on this ground. 
Somerville v. Capital Transit Co., 89 U.S. App. D.C. 349, 350, 192 F. 
2d 413 (1951). | 


V. THE VERDICT WAS NOT EXCESSIVE 


By reason of appellant's negligence, the appellee suffered chronic 
and severe pain; she had substantial medical expense, and was forced 
to be absent from her employment for substantial periods. A healthy, 
vigorous, attractive young woman, eager to develop the considerable 
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artistic talents with which she is endowed, is metamorphosed into a per- 
son in a constant state of anxiety, afflicted with chronic abdominal pains, 
fearing that glass fragments remain in her digestive tract that may cause 
internal bleeding, shut out from her promising career in the entertain- 
ment world, her face pock-marked with acne. Her disabilities have 
continued four and one half years and appear to be permanent. On these 
undisputed facts, the verdict is not excessive because it does not shock 
the court's conscience, or suggest that the jury was motivated by passion 


and prejudice. See Smith & Solomon, Traumatic Neuroses in Court, 

30 Va. L. Rev. 87, 130 (1943); Snodgrass v. Cohen, 96 F. Supp. 292, 
294 (D.C. D.C. 1951); Hilleary v. Earle Restaurant, Inc., 109 F. Supp. 
829, 838 (D.C. D.C. 1952) ($22,000, broken hip, plaintiff 88 years old 
at time of trial); Houston Coca-Cola Bottling Co. v. Kelley, supra (C.A. 
5, 1942) ($10, 300 verdict; judgment affirmed, not excessive; glass taken 
into mouth); Tedder v. Coca-Cola Bottling Co.’, Supra (So. Car. 1953) 


($5000 not excessive; house maid swallowed glass, pains and bloody 
stools, period of disability). 


CONCLUSION 


It is conceded that plaintiff suffered injuries when she chewed on 
and swallowed the:pieces of glass. The extent and consequences of those 
injuries were proper questions for determination by the jury and those 
questions were submitted to the jury on correct instructions. 


Since the court below did not err in any respect, and no reason ap- 
pears to disturb the judgment, this Court should affirm the judgment 
entered upon the jury's verdict. 


Respectfully submitted, 


JOSEPH D. BULMAN 
LEO N. McGUIRE 
SIDNEY M. GOLDSTEIN 


Attorneys for Appellee 
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